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No. 13,437 
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« 

* APPELLANT'S STATEMENT 

[ OF QUESTIONS PRESENTED 

▼ 

Whether it was error for the District Court to grant, for failure 
to exhaust administrative remedies, a motion to dismiss a complaint 
^ seeking judicial determination of the right of the Solicitor for the Post 

k Office Department (hereinafter referred to as the Department) to appeal 

from an adverse decision of a Hearing Examiner in a case where the 
a complaint alleged, and the answer denied: (1) that the Department's 

« rules of practice in existence when it issued a complaint charging appel¬ 

lant with violation of Section 259 of Title 39, U. S. Code, and which were 
in existence when appellant answered said complaint, when hearing was 

held thereon, and when the Hearing Examiner issued his decision dismis 
p 

sing the complaint, —did not provide for such an appeal; (2) that rules of 
k practice subsequently issued attempting to provide for such an appeal, 

were not promulgated and published in the Federal Register as required 

1 

- by the Administrative Procedure Act; (3) that there was an invalid dele- 

* gation by the Postmaster General of his statutory quasi-judicial power 
and authority; and (4) that there is no separation of the Department's 
prosecuting and adjudicating functions, as required by law. 

¥ 

p Appellant contends the District Court did err. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 13,437 

REV. MERLE E. PARKER, 

Appellant 

v. 

ARTHUR E. SUMMERFIELD, 

Postmaster General, 

Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Appellant on November 16, 1954, filed in the United States District 
Court for the District of Columbia, a complaint for declaratory judgment 
and for injunctive relief, if necessary, to enforce any declaration of the 
court (App. 1), under the provisions of Sec. 306, Title 11, D. C. Code, 
1951 ed.; the Declaratory Judgment Act of June 25, 1948, c. 646, 62 

Stat. 964, as amended (28 USCA 2201); and the Administrative Procedure 
Act of June 11, 1946, c. 324, Sec. 10, 60 Stat. 237, as amended (5 USCA 
1009). 

On May 4, 1956, the District Court entered its order (App. 59), 
granting appellee 1 s motion to dismiss (App. 54). Thereafter on June 1, 
1956, appellant timely filed his notice of appeal (App. 59), his designa¬ 
tion of record, and the record on appeal was duly docketed in this Court 
on July 10, 1956. 
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Jurisdiction of this Court is invoked under the provisions of Sec. 
1291, Title 28, USCA. 


STATEMENT OF THE CASE 

Appellant by complaint for declaratory judgment (App. 1), sought a 
determination by the District Court of the right of the Solicitor for the 
Post Office Department to appeal from a Hearing Examiner's decision 
(App. 10) dismissing the Solicitor's complaint charging appellant with 
violation of the provisions of Sec. 259 of Title 39, U. S. Code. 

The complaint for declaratory judgment alleged: (1) that the De¬ 
partment's Rules of Practice in Proceedings under the Administrative 
Procedure Act, dated November 6, 1952 (App. 16)—which were in effect 
at the time the Department issued its complaint, and which were in effect 
when the hearing was held and the Examiner issued his decision—did not 
provide for an appeal by the Solicitor from and adverse decision of the 
Hearing Examiner; (2) that new Rules of Practice dated January 20, 1954 
(App. 33) (attempting to provide for such an appeal), issued subsequent 
to the filing by appellant of a motion to dismiss the Solicitor's appeal 
(App. 29), which motion was denied by order (App. 33) issued by a Deputy 
Postmaster General, —were not promulgated and published in the Federal 
Register as required by law, and, therefore, were invalid; (3) that there 
was an invalid delegation (App. 46) by the Postmaster General of his quasi¬ 
judicial power and authority; and (4) that there is no separation of the De¬ 
partment's prosecuting and adjudicating functions, as required by law. 

Appellee's answer (App. 53) denied such allegations, and Appellee 
subsequently filed a motion to dismiss (App. 54) on the ground that the 
complaint fails to state a claim upon which relief may be granted. Ap¬ 
pellant filed an opposition (App. 55) to the motion to dismiss, and also 
filed a motion for summary judgment (App. 56) (supported by an affidavit 
showing that the aforementioned Rules of Practice dated January 20, 1954, 
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were not published in the Federal Register), on the ground that under the 
provisions of the Administrative Procedure Act, he could not be required 
to resort to organization and procedure not promulgated and published as 
required by law. Appellee filed a memorandum in opposition to appellant’s 
motion for summary judgment, and after oral argument before the Dis¬ 
trict Court on the respective motions, the Court entered its order (App. 59) 
denying appellant’s motion for summary judgment and granting appellee’s 
motion to dismiss, on the ground that appellant had failed to exhaust his 
administrative remedies. 

Appellant thereupon filed his notice of appeal (App. 59), docketed 
the case in this Court, and files this brief in support of his appeal. 

STATUTES AND RULES INVOLVED 

1. The pertinent portions of Secs. 259 and 732 of Title 39, U.S. 

Code, under which the Solicitor filed his complaint against appellant with 
the Office of Hearing Examiners for the Department, provide: 

’’See. 259. Mail of persons conducting lotteries or 
fraudulent schemes returned; evidence of agency . The Post¬ 
master General may, upon evidence satisfactory to him .. . 
that any person ... is conducting any . . . scheme or device for 
obtaining money or property of any kind through the mails by means 
of false or fraudulent pretenses, representations, or promises, 
instruct postmasters at any post office at which registered let¬ 
ters or any other letters or mail matter arrive directed to any 
such person .... or to the agent or representative of any such 
person ... to return all such mail matter to the postmaster 
at the office at which it was originally mailed, with the word 
’Fraudulent’ plainly written or stamped upon the outside thereof; 
and all such mail matter so returned to such postmasters shall 
be by them returned to the writers thereof ...” 

”Sec. 732. Payment of orders issued in favor of lotteries . 

The Postmaster General may, upon evidence satisfactory to him 
. . . that any person ... is conducting any . . . scheme for 
obtaining money or property of any kind through the mails by 
means of false or fraudulent pretenses, representations, or 
promises, forbid the payment by any postmaster to said person 


... of any postal money orders drawn to his . . . order, 
or in his . . i favor . . . and may provide by regulation 
for the return to the remitters of the sums named in such 
money orders." 

2. The Department’s Rules of Practice in Proceedings Under the 
Administrative Procedure Act, dated November 6, 1952, which were the 
rules of practice in existence at the time the Department’s complaint 
against appellant was brought, and which were in effect at the time the 
Hearing Examiner heard the case and rendered his decision, are set 
forth in the appendix hereto (App. 16-28). 

3. The Department’s Rules of Practice in Proceedings Under the 
Administrative Procedure Act, amended January 20, 1954, are set forth 
in the appendix hereto (App. 33-45). 

STATEMENT OF POINTS 

1. The Department’s rules of practice dated January 20, 1954, 
were not promulgated or published in the Federal Register as required 
by law. 

2. The Administrative Procedure Act provides that no person 
shall be required to resort to organization and procedure not so pro¬ 
mulgated and published. 

3. The Department’s appellate procedures are an unconstitutional 
deprivation of appellant’s right to due process of law. 

4. The Postmaster General cannot validly delegate his statutory 
quasi-judicial power and authority. 

5. The Department’s rules of practice being invalid, the exhaus¬ 
tion of administrative remedies doctrine does not apply. 

6. Appellant has exhausted all applicable administrative remedies. 
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SUMMARY OF ARGUMENT 

1. Appellant exhausted all applicable administrative remedies 
existing under the Departments rules of practice in existence at the time 
he answered the Departments complaint and successfully defended himself 
against the charges thereof before a Hearing Examiner. 

Since the Departments rules of practice issued subsequent to 
the complaint, answer, hearing, and decision of the Hearing Examiner, 
and under which appellant was directed to answer the Assistant Solici¬ 
tors brief on appeal, were not promulgated or published in the Federal 
Register as required by law, they are, therefore, invalid, and there is 
no necessity that appellant exhaust the supposed administrative remedies 
provided therein. Also, such rules being of an ex post facto nature, 
appellant should not be compelled to comply therewith. 

2. The Administrative Procedure Act requires that agency or¬ 
ganization and procedure be published in the Federal Register, and 
further provides that no person shall be required to resort to organiza¬ 
tion and procedure not so published. 

3. The Departments appellate procedures are an unconstitutional 
deprivation of appellant’s Constitutional right to due process of law, in 
that the Department’s prosecuting and adjudicating functions have been 
improperly merged contrary to law, and such appellate procedure can 
afford due process of law only if conducted by the Postmaster General, 
the administrative official required by statute to make the ultimate de¬ 
cision as to whether there has been a violation of the postal laws. 

4. The Postmaster General cannot validly delegate to subordi¬ 
nates the statutory quasi-judicial power and authority committed to him, 
and to him alone, by Sec. 259 of Title 39, U. S. Code. 
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ARGUMENT 

1. Appellant has exhausted all applicable administrative 
remedies, and the Department's rules of practice not 
having been validly promulgated, the doctrine of exhaustion 
of administrative remedies is not applicable. _ 

This Court had before it in Cadillac Publishing Co., Inc , v. Sum- 

merfield,_U. S. App. D. C. _, 227 F. 2d 29, cert, denied 

76 S. Ct. 179, a case the focts of which are basically the same as the 
facts in the instant case. 1 In the Cadillac case, this Court affirmed 
the action of the District Court in dismissing a complaint for declara¬ 
tory judgment, on the ground that appellant there had failed to exhaust 
its administrative remedies. However, after the District Court granted 
the motion dismissing its complaint, Cadillac filed a motion for leave 
to file an amended complaint, in which it affirmatively set forth that the 
Department's Rules of Practice dated January 20, 1954, had not been 
published in the Federal Register as required by law, which motion was 
denied by the District Court. Although this Court in its opinion in 
Cadillac, in discussing the proceedings in the District Court, did state, 
"Appellant thereupon filed a motion for reconsideration and for permission 
to file an amended complaint which motion was denied," yet it is not indi¬ 
cated in the opinion that follows whether the Court's decision was dis¬ 
positive of the issue raised by the amended complaint. In the instant 
case, appellant in his complaint for declaratory judgment, specifically 
raised the issue of non-publication of such rules. 

Since the Court in the Cadillac case ruled that on the facts and 
issues presented by the complaint, Cadillac had foiled to exhaust its 
administrative remedies, appellant here will not extensively brief the 
exhaustion of administrative remedies issue, other than to adopt by 


In Cadillac, appellant had successfully defended before a Hearing Examiner, charges that it had 
violated the postal obscenity statute, 39 USC 259a; whereas here, appellant has successfully defended 
himself before a Hearing Examiner on a charge of violation of the postal fraud statute, 39 USC 259. 


reference the arguments in support thereof advanced by Cadillac in its 
brief, and to cite to the Court, the decision of the United States Court 
of Appeals for the Ninth Circuit in Phillips v. Fidalgo Island Packing Co . 
230 F. 2d 638 (1955), an action to enjoin enforcement of a regulation 
of the Employment Security Commission of Alaska. The Court in af¬ 
firming the granting of such injunction by the District Court stated: 

"Since the order was then void there was no necessity 

for exhaustion of supposed administrative remedies." 

See also, Parker v. Lester, 227 F. 2d 708 (CCA-9, 1955). 

Since this appeal makes it now apparent that the situation in 
Cadillac (where a mail-user successfully defended himself in a formal 
hearing before the Department), was not an isolated instance of alleged 
abuse of power by the Department in performing the quasi-judicial func¬ 
tions delegated to the Postmaster General by the postal fraud, lottery 
and obscenity statutes(39 USC 259, 259(a) and 732), it is respectfully 
urged that this Court re-examine the issue raised in Cadillac , and in 
the instant case, from the standpoint of finally settling and terminating 
continuing disputes over the rights and privileges afforded by law to a 
respondent before the Department, and to clarify those issues for the 
guidance of the Department and those citizens who are brought into con¬ 
test with the Department. 

Grave injustice will result, if the settlement of those issues must 
await a case where the mail-user has been deprived of his right to use 
the mails and has suffered the loss of his business. As a rule, an 
ultimate judicial decision against the Department on these issues, would 
give no relief, unless temporary relief pendente lite were also afforded. 
Even then, if the ultimate decision were against the Department, the 
cost and expense to both the mail-user and to the public treasury, in 
such litigation, would constitute an unjustifiable economic loss to both. 
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Between 1946, when the Administrative Procedure Act became 
effective and 1951 when the Supreme Court in Cates v. Haderlein, 342 
U. S. 804, disposed of the Department's claim that the Act did not apply 
to its quasi-judicial procedure (although objection to this position had 
been repeatedly made over the intervening years), many cases were 
processed through the Department, in which an invalid action had re¬ 
sulted. 

2. Appellant cannot be required to resort to Department 
organization and procedure not published in the Federal 
Register as required by law._ 


Section 3 of the Administrative Procedure Act of June 11, 1946, 
c. 324, 60 Stat. 237, as amended (5 USCA 1002), provides: 

"(a) Every agency shall separately state and 
currently publish in the Federal Register ... (2) state¬ 
ments of the general course and method by which its 
functions are channeled and determined, including the 
nature and requirements of all formal procedures avail¬ 
able . . . and (3) substantive rules adopted as authorized 
by law ... No person shall in any manner be required to 
resort to organization orprocedure not so published. M 

And Sec. 4 (5 USCA 1003), reads: 

"(a) General notice of proposed rule making shall be 
published in the Federal Register. . .” 

Appellant alleged in his complaint (App. 1) that the Department's 
Rules of Practice in Proceedings under the Administrative Procedure 
Act, dated January 20, 1954, were not promulgated or published in the 
Federal Register as required by Secs. 3 and 4 of the Administrative 
Procedure Act. Appellee in his answer (App. 53) denied such allega¬ 
tion, but appellant by affidavit (App. 57) in support of his motion for 
summary judgment, affirmatively established that such rules had not 
been published; the non-publication of which the Court may take judicial 
notice. Therefore, the rules not having been published as required by 
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the Administrative Procedure Act, as well as by the Federal Register 
Act, 2 appellant cannot be compelled to subject himself to the procedures 
provided therein, contrary to the express mandate of Section 3 of the 
Administrative Procedure Act, supra, that: "No person shall in any 
manner be required to resort to organization or procedure not so published. Tt 
(Emphasis supplied). See Hotch v. United States , 212 F. 2d 280 (CCA-9, 
1954); Woods v. Benson Hotel Corp. , 75 F. Supp. 743 (Minn., 1948). 

See also Federal Broadcasting System, Inc, v. Federal Communications 
Commission, 96 U.S. App. D. C. 260, 267, 235 F. 2d 560, 567 (1955), 
wherein this Court, in referring to Section 3j[a) of the Administrative 
Procedure Act, stated— M The only penalty provided in that section is 
that no person shall be required to resort to any agency procedure not 
duly published in the Federal Register." Although the Court there held 
that the appellant "was not compelled to resort to procedure not pub¬ 
lished, " it is submitted that since this appellant will be compelled to 
resort to the unpublished procedure of the Department if this appeal is 
denied, this Court should invoke in appellant’s behalf the proscription 
of the mandate of the Administrative Procedure Act in this respect. 

3. The Department’s appellate procedures are an uncon¬ 
stitutional deprivation of appellant’s right to due process 

of law. __ 

(a) The Department is again seeking to circumvent the provisions 
of the Administrative Procedure Act, as it previously did for nearly 
five years prior to the Supreme Court’s decision in Cates v. Haderlein, 
supra, by attempting to destroy the effectiveness of the independent 
hearing examiner system, through the merger of its prosecuting and 
adjudicating functions in a non-independent, non-statutory tribunal. 3 

2 Act of June 26, 1935, c. 417, Sec. 5, 49 Stat. 501(44 USCA 305), which provides: "There shall be 
published in the Federal Register . . . such documents as may be required so to be published by Act of 
Congress ..." 

3 Under date of May 17, 1954, new Rules of Practice in Proceedings Under the Administrative Procedure 
Act were adopted by the Department, in which the statutory quasi-judicial powers of the Postmaster General 
were delegated to the Solicitor for the Department in all cases arising after May 17, 1954. 39 CFR, 

201.1-201.27. Thus the final agency authority is now the head of the office which files and prosecutes 
complaints before the Office of Hearing Examiners. 
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The Administrative Procedure Act, Sec. 5 (5 USCA 1004), pro¬ 
vides: 


"(c) . . ^ No officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually related case, 
participate or advise in the decision, recommended decision, 
or agency review pursuant to section 8 of this title except as 
witness or counsel in public proceedings ..." 

Appellant alleged in his complaint that under the Departments 
administrative regulations, the Deputy Postmaster General is not an 
independent, unbiased tribunal before whom he could be fairly tried, 
being in fact a part of the prosecuting and enforcement function of the 
Department. Therefore, the adjudicating (the Deputy Postmaster 
General) and the prosecuting (Solicitor) functions of the Department have 
become merged, contrary to the provisions of the Administrative Pro¬ 
cedure Act. See Wong Yang Sung v. McGrath, 339 U.S. 33, 41, wherein 
the Supreme Court stated: 

"More fundamental however was the purpose [ of the 
Administrative Procedure Act] to curtail and change the 
practice of embodying in one person or agency the duties 
of prosecutor and judge." 

(b) The postal statute here involved (39 USCA 259), reads: 

"The Postmaster General may, upon evidence satis¬ 
factory to him . . . that any person ... is conducting any 
other scheme or device for obtaining money or property of 
any kind through the mails by means of false or fraudulent 
pretenses, representation, or promises, instruct post¬ 
masters ... to return all . . . mail matter (directed to 
such person) to the postmaster at the office at which it 
was originally mailed, with the word ’Fraudulent’ plainly 
written or stamped upon the outside thereof ..." 

Since the statute specifically provides "upon evidence satisfactory to 
him , ’’ the Postmaster General is the only person having a statutory 
right and power to make a final determination that a fraud order shall 
issue. Therefore, to compel appellant to subject himself to a final 



appellate procedure before other than the administrative official specifi¬ 
cally provided by statute, is a further deprivation of his right to due 
process of law—that is, the process provided by Sec. 259, Title 39, 

U. S. Code. 

4. The Postmaster General*s delegation of his statutory 

quasi-judicial power and authority, is invalid. _ 

Since the power and authority to issue fraud orders is a specific 
statutory prescription, such power and authority can be exercised only 
in accordance with and in the manner prescribed by the statute. As 
previously set forth herein, such power and authority is vested solely 
in the Postmaster General and may not be delegated to others, without 
express statutory authority from Congress. The attempted delegation 
of such authority by the Postmaster General to a Deputy Postmaster 
General, and the redelegation thereof by the Deputy Postmaster to his 
Administrative Assistant under certain circumstances (see delegation 
(App. 46) accompanying the Departments Rules of January 20, 1954), 
being without Congressional authorization, such attempted delegation, 
as a matter of law, is void. 4 

The right to delegate administrative duties, does not encompass 
the right to delegate quasi-judicial functions. Such delegation must be 
by express statutory Congressional permission. Cf. Cudahy Packing 
Co. v. Holland, 315 U.S. 357; 42 Am. Jur., Public Administrative Law, 
Sec. 73. 
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For an even further delegation of such power and authority, see footnote 3, ante, p.9. 
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CONCLUSION 

For the reasons aforesaid, appellant prays that the judgment 
of the District Court be reversed, and the case remanded with instruc¬ 
tions to grant appellant’s motion for summary judgment, or, in the 
alternative, to reinstate his complaint for declaratory judgment, and 
for such other and further relief as to the Court may seem just and 
proper. 

Respectfully submitted, 

HORACE J. DONNELLY, JR. 

ARTHUR V. SULLIVAN, JR. 

American Security & Trust Building 

Washington 5, D. C. 

Attorneys for Appellant 


Filed: August 20, 1956. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

1 [Filed Nov. 16, 1954] 

REV. MERLE E. PARKER, D. D. ) 

Post Office Box 364 . 

Valley Center, California ' 

Plaintiff ) 

VS 

! ) Civil Action No. 4891-54 

ARTHUR E. SUMMERFIELD ) 

Postmaster General of the ' 

United States ) 

Post Office Department % 

Washington, D. C. ' 

Defendant ) 

COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTION 

1. Plaintiff is a citizen of the United States, residing in the State of 
California. Defendant is the duly commissioned Postmaster General of 
the United States, commorant in the District of Columbia. 

2. Jurisdiction of this Court is based upon Section 306 of Title 11, 

D. C. Code, 1951 Edition, and this action arises under Article V of the 
Amendments to the Constitution of the United States; the Declaratory Judg¬ 
ment Act of June 25, 1946, 62 Stat. 964, as amended (28 USCA 2201, 

2202); the Judiciary and Judicial Procedure Act of June 25, 1948, 62 
Stat. 930 (28 USCA 1331); the Administrative Procedure Act of June 11, 
1946, 60 Stat. 237, as amended (5 USCA 1009); and the Act of September 
19, 1890, Ch. 908, 26 Stat. 466, as amended (39 USCA 259 and 732). 

3. Plaintiff is a teacher and writer on religious and spiritual sub¬ 
jects, using the United States mails for the purpose of distributing his 
teachings and writings to members of the public throughout the United 
States, and has a large and substantial investment and interest in said 
activity and in the use of the mails. 

4. Under date of April 24, 1953, a so-called complaint against 
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plaintiff was filed by the Solicitor for the Post Office Department with the 
Office of Hearing Examiners for the Post Office Department, charging 
2 plaintiff with violation of the provisions of 39 U. S. Code, Sections 

259 and 732. Plaintiff on June 5, 1953, filed a substituted answer to said 
complaint, denying the allegations thereof and pleading certain affirmative 
objections, including the failure of the complaint to state a cause of action, 
the unconstitutionality of the proceedings, failure to comply with the pro¬ 
visions of the Administrative Procedure Act of 1946, as amended, and a 
violation of plaintiffs rights under the First and Fifth Amendments to the 
Constitution of the United States. Thereafter, on June 9th and 10th, 1953, a 
hearing on the complaint and answer was held in Washington, D. C., before 
Edward Car lick, Esq., Hearing Examiner, Office of Hearing Examiners, 
Post Office Department, at which plaintiff appeared by counsel, and as a 
result of said hearing, the Hearing Examiner under date of November 6, 
1953, rendered his Initial Decision, finding and deciding that the Solicitor 
had failed to establish upon substantial evidence that plaintiff (respondent 
in the Post Office Department proceedings) is violating the provisions of 
the statutes sought to be invoked, as charged in the complaint, and ac¬ 
cordingly dismissed said complaint. A copy of said Initial Decision is 
attached hereto as Exhibit ”A” and made a part hereof. 

5. Subsequent thereto, under date of November 10, 1953, William 
C. O' Brien, an attorney in the Office of the Solicitor, who prosecuted the 
action'against plaintiff on behalf of the Office of the Solicitor for the Post 
Office Department, filed with the Office of Hearing Examiners, a notice 
of intention to appeal to the Postmaster General of the United States from 
the Hearing Examiner's aforesaid decision. In opposition to said notice 
of intention to appeal, plaintiff on December 15, 1953, filed with the Office 
of Hearing Examiners, a motion to dismiss the complainant's appeal and 
to strike his notice of intention to appeal, on the ground that the Post 
2 Office Department’s Rules of Practice in Proceedings Under the A dmin - 
istrative Procedure Act, dated November 6, 1952 (a copy of which is at¬ 
tached hereto as Exhibit "B" and made a part hereof^ and under which 
the proceedings up to that time had allegedly been conducted, did not 


provide for an appeal by the Solicitor from an adverse decision of the 
Office of Hearing Examiners, A copy of plaintiffs motion so made, with 
accompanying memorandum of points and authorities in support thereof, 
is attached hereto as Exhibit M C" and made a part hereof. On the same 
date that plaintiff filed his said motion, the Solicitor filed a brief in sup¬ 
port of his appeal, a copy of which brief was served on plaintiff on Decem¬ 
ber 16, 1953. Under date of December 18, 1953, plaintiff filed with the 
Office of Hearing Examiners a supplemental motion, requesting that his 
original motion to dismiss and strike the Solicitor’s appeal be extended 
to apply to the striking of the Solicitor’s said brief. A copy of plaintiffs 
said supplemental motion is attached hereto as Exhibit ’’D” and made a 
part hereof. ° 

6. Thereafter, plaintiff was served with a paper dated February 18, 

1954, signed by a Deputy Postmaster General, denying plaintiffs motion 
to dismiss and strike the Solicitor* s appeal, and fixing a date for the filing 
of plaintiffs reply to the Solicitor’s said appeal. A copy of said ruling 
and order of the Deputy Postmaster General is attached hereto as Exhibit 
"E” and made a part hereof. At or about the same time, plaintiff was 
furnished with a document entitled ’’Rules of Practice in Proceedings Under 
the Administrative Procedure Act . . . Amended Effective January 20, 
1954” (a copy of which is attached hereto as Exhibit ”F” and made a part 
hereof), and in which an appeal procedure is attempted to be established 
permitting the Solicitor to appeal to a Deputy Postmaster General from a 
hearing examiner’s decision against the Solicitor’s complaint. Attached to 
said document is a copy of an order of the Postmaster General, delegating 

4 all of his quasi-judicial authority to issue fraud and unlawful orders, 

to said Deputy Postmaster General, who in turn, by administrative order, 
constituted his Administrative Assistant as the person responsible for the 
handling of such appeals. 

7. After several continuances in the date for filing reply to the 
Solicitor’s said appeal, granted at request of plaintiff for purposes of con¬ 
ducting negotiations with the Solicitor’s office for a possible satisfactory 
disposition of the matter (plaintiff at all times reserving his objection to the 
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Solicitor’s appeal), and a satisfactory disposition not being arrived at, 
plaintiff was served with an order dated May 14, 1954, signed by the 
Acting Administrative Assistant to the Deputy Postmaster General, set¬ 
ting a new date for the filing of plaintiffs reply brief to the Solicitor’s 
appeal. In response to said order, plaintiffs counsel under date of May 
21, 1954, served upon the Deputy Postmaster General a letter suggesting 
that all proceedings before the Post Office Department in the instant case 
should be stayed pending a decision by a court of competent jurisdiction 
as to the validity of the comtemplated proceedings. No further action was 
thereafter taken by the Department, until Plaintiff received an ex parte 
order dated September 28, 1954, from the Chief Hearing Examiner, set¬ 
ting October 12, 1954, as the date for filing plaintiffs reply brief. A - 
copy of said order is attached hereto as Exhibit ”G M and made a part hereof. 
Following the receipt of said order, plaintiff immediately moved for a 
restoration of the stay, pending a judicial determination of the question 
raised by plaintiffs objection to such further proceedings in the Post Of¬ 
fice Department. Plaintiff was then served with an order, dated October 
7, 1954, signed by Charles R. Hook, Jr., Deputy Postmaster General, 
denying plaintiffs motion for a restoration of the stay of further proceed¬ 
ings, and setting October 18, 1954, as the date by which plaintiff must file 
his brief in reply to the Solicitor's brief on appeal. A copy of said order 
5 is attached hereto as Exhibit "H" and made a part hereof. Plaintiff 

thereupon, on October 11, 1954, filed in the Office of Hearing Examiners, 
a motion to reconsider his motion to dismiss, to terminate the proceedings 
and to stay the proceedings pending determination of the motion. A copy of 
said motion is attached hereto as Exhibit "I ,T and made a part hereof. Plain¬ 
tiff has now been served with an order dated October 28, 1954, signed by 
a Deputy Postmaster General, denying plaintiffs said motion, and setting 
November 4, 1954, as the date for the filing of plaintiffs reply brief to the 
Solicitor's appeal. A copy of said order of the Deputy Postmaster General 
is attached hereto as Exhibit ” J” and made a part hereof. This date was 
later changed to November 17, 1954. 
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8. Plaintiff is informed and believes and therefore avers, that the 
Rules of Practice in Proceedings Before the Post Office Department Under 
the Administrative Procedure Act, dated November 6, 1952, under which 
he successfully defended himself, and which are attached hereto as Exhibit 
"B", were designed and intended by the drafters thereof to apply only to 
appeals to the Postmaster General by a respondent charged with violation 
of the pertinent sections of the postal laws (here 39 USC 259, 732), and 

do not and were not intended to permit, as the Administrative Procedure 
Act aforesaid does not permit, an appeal by the prosecuting attorney from 
a decision of a hearing examiner dismissing the complaint— the hearing 
examiner, by the provisions of said rules> at all times being the sole and 
final judge as to whether or not the complaint as a matter of law was prop¬ 
erly laid and stated an offense, or after hearing, was supported by sub¬ 
stantial evidence. 

9. Notwithstanding the clear language and the intent, design and pur¬ 
pose of said rules (Exhibit "B"), as well as the provisions of the Adminis¬ 
trative Procedure Act of 1946, as amended, under the authority of which 

6 said rules were allegedly promulgated, the prosecuting attorney in 

the Post Office Department, not being satisfied with the action of the Hear¬ 
ing Examiner dismissing his complaint, sought to have the decision of said 
Hearing Examiner overturned by some other official in the Post Office 
Department, and to have penalties and sanctions issued against plaintiff 
in the form of seizure of plaintiffs mail and non-payment of money orders 
made payable to him. Following plaintiffs objection to such action by said 
prosecuting attorney, and in an effort to overcome and defeat plaintiffs 
objection to the prosecuting attorney’s appeal from the decision of the 
Hearing Examiner, new Rules of Practice in Proceedings Under the Ad¬ 
ministrative Procedure Act, amended effective January 20, 1954 (Exhibit 
”F” hereto), were served upon plaintiff, together with an order of the 
Deputy Postmaster General (Exhibit "E M hereto), requiring plaintiff to 
answer before him the so-called appeal of the prosecuting attorney to the 
Postmaster General. 
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10. The aforesaid Rules of Practice dated January 20, 1954 (Ex¬ 
hibit "F’ hereto) were not promulgated or adopted in the form and manner 
required by the mandate of Sections 3 and 4 of the Administrative Proce¬ 
dure Act of 1946, as amended (5 USCA 1002, 1003), and Section 5 (a) of the 
Federal Register Act (44 USCA 305), no notice of the promulgation or in¬ 
tent to promulgate same ever having been published in the Federal Regis¬ 
ter as required (5 USCA 1003), and the said Rules themselves have never 
been published in the Federal Register as required (5 USCA 1002; 44 USCA 
305); are in violation of the Constitution of the United States in that they 
are legislative in character, issued not only without statutory authority, 
but in derogation of the Administrative Procedure Act, and are an in¬ 
fringement upon the power of Congress to legislate; and are ex post facto 
in nature, in that they substantially change the rules of practice under 
which plaintiff had been accused and under which he successfully defended 

7 himself. 

11. Furthermore, in addition to issuing said void and unlawful rules, 
defendant further unlawfully delegated to subordinates the quasi-judicial 
power and authority committed to him, and to him alone, by statute (39 
USC 259, 732), without specific authority of Congress to do so, and such 
delegation of said quasi-judicial povter and authority is therefore unlawful 
and void. 

12. By such unlawful action, defendant sought and is seeking to de¬ 
feat the clear statutory mandate of the Administrative Procedure Act of 
1946, as amended, by depriving this plaintiff, charged by his subordinates 
with a violation of the postal statutes committed to his enforcement, of his 
constitutional rights to due process of law and a full and fair trial before 
an unbiased tribunal, as he is now seeking to do with respect to plaintiff 
by causing a merger of the prosecuting and adjudicating functions, re¬ 
quired to be separated by the Administrative Procedure Act and by the 
law of the land, and by setting up a new and defacto tribunal not authorized 
by said Act, to hear and adjudicate anew the issues already decided, to 
the injury and damage of plaintiff. 

13. Plaintiff is informed and believes and therefore avers, that it 





7 

is the intention of defendant and his subordinates to defeat the intent and 
purpose of the Administrative Procedure Act and to refuse to accord to 
plaintiff the protection of said Act, as well as the protection accorded by 
the Fifth Amendment to the Constitution of the United States, said action 
by defendant's subordinates seeking to unlawfully compel and require 
plaintiff to submit to further and new proceedings after having once been 
acquitted of the charges laid against him. 

14. Plaintiff avers that he has done all that is required of him by 
law and reason, in answering the complaint brought against him in the 
Office of Hearing Examiners, and in successfully defending himself therein, 
and is in imminent danger of being deprived of his rights without due pro- 
8 cess of law; and that he is not required to again answer and defend 

against further attack by one of defendant’s subordinates, an employee in 
the Office of the Solicitor, or to appear before a newly created, non- 
independent tribunal in which there is no separation of prosecuting and adju¬ 
dicating functions, on the same charges and on the same facts. Plaintiff 
is informed and believes and therefore avers, that by regulations adopted for 
the administration of the Postal Establishment, the prosecuting official is 
a member of the staff of defendant's legal adviser under the control of de¬ 
fendant, and the Deputy Postmaster General is likewise a member of de¬ 
fendant's staff under the control of defendant, and is not the "Agency" 
within the meaning and clear language of the Administrative Procedure 
Act, has no quasi-judicial powers and is not an independent, unbiased tri¬ 
bunal before whom plaintiff could be fairly tried, but is a part of the prose¬ 
cution and enforcement function of the Department. Plaintiff has no rem¬ 
edy, administrative or otherwise, against such unconstitutional invasion 
and threatened invasion of his property rights, except by intervention of 
this Court in the manner provided by law. Defendant and his subordinates, 
and his predecessor and subordinates, have publicly expressed dissatisfac¬ 
tion with and opposition to the requirements of the Administrative Proce¬ 
dure Act and the independent hearing examiner system required thereby, 
and to the application of said Act to adversary adjudicating and rule mak¬ 
ing procedures of the Post Office Department; refused to abide by said 
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Act of Congress until compelled to do so by the Supreme Court of the 
United States; have unsuccessfully sought exemption therefrom, by the 
Congress, and have sought and are now seeking to defeat the clear intent 
and purpose of said statute by destroying the independence of the hearing 
examiners, and depriving plaintiff of the results of a full and fair hearing 
before said examiners, to the detriment and injury of plaintiff, for the 
9 relief of which he has no clear, complete and adequate remedy at 

law. It is defendant's subordinates and not plaintiff, who are now seeking 
to obtain a remedy against plaintiff through the issuance of sanctions im¬ 
posing penalties without authority of law, notwithstanding the fact that the 
request for such sanction was denied after full and fair hearing before an 
independent tribunal, by seeking to compel plaintiff under threat of, and 
demand for, an order seizing his mail and stopping payment of his postal 
money orders. 

15. Said action by defendant is unreasonable, arbitrary, capricious 
and unwarranted. Plaintiff has been threatened by defendant's subordinates 
with the deprivation of his lawful right to use the facilities of the United 
States mails along with all other citizens, and the danger inherent in such 
threat is imminent. Plaintiff, therefore, avers that unless the action of 
defendant and his subordinates against plaintiff is restrained and enjoined 
and declared to be null and void, plaintiff will suffer irreparable loss, in¬ 
jury and damage, for which he has no plain, adequate and complete reme¬ 
dy at law, there being no judicial appeal permitted by law as a matter of 
right from an order issued against a respondent by the Post Office Depart¬ 
ment, and there being no other judicial remedy except by invoking the 
equity and declaratory powers of this Court, as is being requested herein. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That the judgment of this Court be entered declaring that neither 
the Postmaster General of the United States nor any of his subordinate 
officials or employees, is authorized by law to undertake a re-examination 
of the matters and facts decided by the duly authorized Office of Hearing 
Examiners in the matter of Dr. Merle E. Parker, et al., Office of Hear¬ 
ing Exaniners, H.E. Docket No. 2/55, or to issue or cause to be issued 
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a "fraud" order against plaintiff, and that the action of the Postmaster 
10 General in delegating his quasi-judicial authority to a subordinate, 
and the action of the Solicitor in attempting to obtain a reversal of the 
Hearing Examiner’s decision aforesaid by other officials of the Post Of¬ 
fice Department, is and are, null and void and of no effect. 

2. That the Postmaster General and his subordinates and employ¬ 
ees as such, be restrained and enjoined, both pendente lite and perman¬ 
ently, from proceeding further in the matter of Dr. Merle E. Parker, 
et al., H. E. Docket No. 2/55. 

3. And for such other and further relief as to the Court may seem 
just and proper. 

Rev. Merle E. Parker, D. D. 

Horace J. Donnelly, Jr. 

730 Fifteenth Street, N. W. 

Washington 5, D. C. 

Attorney for Plaintiff 


11 [Filed November 16, 1954] 

AFFIDAVIT IN SUPPORT OF COMPLAINT FOR 
DECLARATORY JUDGMENT AND INJUNCTION 
I, Merle E. Parker, being duly sworn on oath, depose and say that 
I am the plaintiff in the above captioned case; that I have read and know 
the contents of the aforegoing and annexed complaint; and that, as to the 
matters and facts stated therein to be true, the same are true; and that, 
as to the matters and facts stated therein upon information and belief, 
the same are true as affiant is informed and verily believes. 

Rev. Merle E. Parker, D.D. 

Subscribed and sworn to before me a Notary Public, this_day 

of November, 1954. 


Notary Public 
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(EXHIBIT ”A") 


POST OFFICE DEPARTMENT 
Office of Hearing Examiner 
Washington 25, D. C. 

12 [Filed Nov. 16, 1954] 

November 6, 1953. 

In the Matter of the Complaint That 

DR. MERLE E. PARKER, 

DR. MERLE E. PARKER, MASTER 
METAPHYSICIAN, 

DR. MERLE E. PARKER, PS. D., 

INTERNATIONAL HEADQUARTERS FOUN 
DATION F. D. M., 

THE FOUNDATION ENTERPRISES, and 
P. O. BOX 7, 
at 

Santa Ysabel, California, 

are engaged in conducting a scheme for 
obtaining money through the mails in 
violation of 39 U.S. Code 259 and 732. 

INITIAL DECISION OF HEARING EXAMINER 
The complaint and notice of hearing were delivered to Respondent 
on April 29, 1953, in the manner provided by the Rules of Practice. Re¬ 
spondent filed answer which was superseded by a substitute answer. Hear¬ 
ing was conducted before me on June 9 and June 10, 1953. Respondent 
was present and represented by counsel. Proposed findings of fact, con¬ 
clusions of law and supporting reasons were filed by the parties. Re¬ 
spondent also filed on September 16 and September 24, 1953, without ob¬ 
jection of counsel for the Solicitor, a reply to Solicitor’s proposed find¬ 
ings and conclusions and a memorandum supplementing respondent’s reply. 
The entire official record, including the transcript of proceedings, exhi¬ 
bits, pleadings and other relevant papers, has been considered by me in 
arriving at this decision. 

The enterprise alleged to be in violation of the statutes invoked is 
averred in the complaint to be in substance the obtaining of remittances 
of money through the mails for two courses of instructions, one 
entitled ’’The Sacred Laws Behind Miracles, ” and the other ’’Secrets of 
Wealth, Power and Success, ” by means of false and fraudulent 


> 

> 

> 

) H. E. Docket No. 2/55 
) 

) 

) 

) 

) 
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representations and promises to the effect: 

(a) That ’’behind every miraculous healing of cancer, tuber¬ 
culosis, heart disease and other countless ills” ’’There Are Sacred 
Laws” and the course entitled ’’The Sacred Laws Behind Miracles” 
will reveal ’’The Key” which will enable any person to perform 
miraculous cures of such diseases; 

(b) That ’’There are Sacred Laws” ’’Behind every successful 
undertaking that ever brought fortune to any person on earth!” and 
that the course entitled ’’The Sacred Laws Behind Miracles” will 
reveal ’’The Key” which will insure the success of any person in 
any undertaking; 

(c) That ’’the miraculous healing of cancer, tuberculosis, 
heart disease and other countless ills” is not accomplished by 
’’Faith” alone but must be accompanied by a knowledge of ’’The 
Sacred Laws Behind Miracles” and the said course entitled ’’The 
Sacred Laws Behind Miracles” will reveal ’’The Key” to those laws, 
that is to say, that once the key is revealed as set forth in the said 
course, any person can perform miraculous healing; 

(d) That any person suffering fifom ’’decayed lungs” as a result 
of ’’tuberculosis” will be miraculously healed of that condition once 
he has learned of and applied ’’The Sacred Laws Behind Miracles” 
and ’’The Key” both of which are revealed in the course entitled ’’The 
Sacred Laws Behind Miracles;” 

(e) That the said course ’’describes in detail the Sacred Laws 
Behind Miracles. ” ’’Laws which these people put into practice with¬ 
out even realizing what they were doing! ” so that anyone right in 
his ’’own home can study and learn the vital information given” and 
thus be able to perform miraculous healing of cancer, tuberculosis, 
heart disease, and other countless ills; 

(f) That the course entitled ’’The Sacred Laws Behind Mira¬ 
cles” reveals ’’The Key” that will insure ’’Money By the Millions, ” 
to anyone following the same; and 

_j 
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(g) That "a few minutes a day of quiet study” of the said 
course entitled "The Sacred Laws Behind Miracle Healing" will 
"enable anyone to master these techniques," that is to say, that a 
few minutes of daily quiet study will enable anyone to perform 
miracles of healing. 

(h) That the said "Secrets of Wealth, Power and Success" 
will enable any person following the instructions contained therein 
to earn an "Extra One Thousand Dollars" within six months after 
"These Secrets" are put "To Work;" 

(i) That the said "Secrets of Wealth, Power and Success" 
will reveal to the purchaser "the real Open Sesame" to his "most 
cherished dreams", that is to say, that by following the instructions 
therein the remitter will be able to realize all of his most cherished 
desires; 

Q) That the said "Secrets of Wealth, Power and Success" will 
reveal to the remitter not only how he can "start money rolling in 
at such a rate" that he "may need help to count it," but how he "can 
keep it rolling in from now on." 

(k) That the "Secrets of Wealth, Power and Success" will 
reveal and enable the remitter to acquire "25 Million Dollars" 
or "a mere Twenty-Five Thousand", according to the remitter’s 
desires, and 

(l) That the said "Secrets of Wealth, Power and Success" 
will reveal and enable any remitter to do "Anything that anyone else 
has ever done," and there is no need for "Education or Specialty" 
because those factors have "very little to do with real success." 
Respondent’s substituted answer in substance denies each and every 

allegation contained in the complaint. 

The investigating inspector, Charles E. Dunbar, testified on be¬ 
half of the Solicitor. He identified and there were received in evidence: 
a circular from Respondent received unsolicited in April, 1952, under 
the test name of Grace A. Mattingly (Dept. Ex. 1-A), advertising the 
course entitled "The Sacred Laws Behind Miracles"; a circular received 
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unsolicited in September, 1952, under the same test name, advertising 

15 a "handbook and Practice Guide" (Dept. Ex. 1-B) which purports 
to describe "Suggestive Passivity Induction"; test correspondence con¬ 
ducted with Respondent under the said name of Grace A. Mattingly (Dept. 

«• 

Ex. 1-C, with sub-exhibits) during the course of which the advertised 
"course of f Sacred Law Behind Miracles*", consisting of six lessons, 
was purchased pursuant to an order dated February 19, 1953 (Dept. Ex. 
1-D, with sub-exhibits); two unsolicited circulars from the Respondent 
received in December, 1952, and January, 1953, under the test name of 
Fred L. Mode (Dept. Exs. 2-A and 2-B),| advertising the course entitled 
"Secrets of Wealth, Power and Success"; test correspondence conducted 
by the inspector under the said name of Fred L. Mode (Dept. Exs. 2-C 
and 2-E) during the course of which seven of the ten advertised lessons 
of this course (Dept. Exs. 2-D-l through 2-D-7), were received pur¬ 
suant to a purchase order dated February 19, 1953. 

The respondent contends that the circular received by the inspector 
in April, 1952, pertaining to the course entitled "The Sacred Laws Behind 
Miracles," cannot be considered as containing current representations 
inasmuch as it was received by the investigating inspector approximately 
one year prior to the filing of the complaint. However, such a fact standing 
alone is not sufficient to warrant such a conclusion. Moreover, the course 
of instructions received by the inspector pursuant to his purchase made 
shortly before this hearing, is obviously the matter offered by the Respon¬ 
dent in the questioned circular. Accordingly, I find, in view of the fore¬ 
going, and by an inspection of the circulars and the course of instructions 

16 in evidence, that the Respondent is conducting, under the names set 
forth in the caption hereof, an enterprise for the sale through the mails 
of the two courses of instructions entitled "The Sacred Law Behind Mira¬ 
cles" and "Secrets of Wealth, Power and Success". 

In determining the meaning of the representations contained in the 
circulars in evidence, the test is the probable effect on ordinary minds 
(Donaldson v. Read Magazine, Inc. , 333 U.S. 178). In the light of such 
a test, I find from a reading of the circulars in question, that the 
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Respondent is making, in substance and effect, the representations charged 
in the complaint; in other words, that the promised results enumerated 
in the charges would be obtained by the remitter by the application of 
certain supernatural or metaphysical laws. 

An examination of the courses in evidence discloses that each of 
the six lessons comprising the course entitled "The Sacred Law Behind 
Miracles, " consists of mimeographed text of three to five pages, letter 
size, and that each of the seven lessons in the other course consists of 
four printed pages slightly larger than letter size. The instructions con¬ 
tained in these lessons pertain to certain thoughts, or religious or meta¬ 
physical practices, propounded by the Respondent, which if mastered by 
the reader will, according to the Respondent, cause the student to obtain 
the vartoils promised results. 

The Solicitor presented the testimony of a doctor of medicine and a 
business economist, both well qualified in their particular field. The 
doctor* s testimony in substance dealt with the treatment of various physi¬ 
cal ailments by scientific methods. Similarly, the testimony of the other 
17 expert witness pertained, in substance, to the various factors gen¬ 
erally considered in the business management field as being essential 
to success in the field of commerce and trade. In connection with the 
testimony of the latter witness, there was received in evidence various 
publications, including those issued by the Department of Commerce, 
which are recognized as containing authoritative data concerning the vari¬ 
ous elements involved in such field ("Sales Management," Dept. Ex. 3; 
"Establishing and Operating Your Own Business," Dept. Ex. 4; "Survey 
of Current Business," issue of April, 1950, Dept. Ex. 5; "Survey of 
Current Business," issue of December, 1952, Dept. Ex. 6; and Capital 
Requirements of Small Business," Dept. Ex. 7). However, such testi¬ 
mony and proof cannot be considered as being determinative of the issues 
in this case. Neither the representations of the Respondent nor the les¬ 
sons or practices contained in the courses relate to the attainment of the 
promised results by certain scientific or medical methods, or by certain 
business approaches. On the contrary, they relate to the attainment of 
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the promised results by the application of religious or metaphysical laws. 
The doctor and the business economist also testified to the effect that the 
application of mental healing as given in the course entitled "The Sacred 
Law Behind Miracles," and the application of the methods given in the 
course entitled "Secrets of Wealth, Power and Success," would not be 
of any value. However, such testimony is, and of itself, not sufficient. 

The issue here is whether the Respondent is conducting a scheme by 
means of false and fraudulent pretenses, representations and promises. 

In cases of this kind, the cardinal question is the question of Respondent's 
18 good faith ( Post v. United States , 135 Fed. 1; New v. U.S. , 245 Fed. 
710; Crane v. United States, 259 Fed. 480). It is therefore essential in 
order to substantiate the issuance of a fraud order by the Postmaster Gen¬ 
eral, that it be found on substantial evidence, that the Respondent intended 
to deceive. There is insufficient evidence in this case to wanant such a 
finding. The record is totally lacking of proof as to the background of the 
Respondent, including his education or training, or the state of his health 
and personal finances, or any other proof from which it would be properly 
concluded that the Respondent himself, did not believe in the representa¬ 
tions, or that they were made with a reckless disregard for the truth, or 
any other appropriate basis from which it may be properly concluded that 
the Respondent made the representations with fraudulent intent. That one 
may be skeptical of Respondent’s intentions by reason of the nature of the 
enterprise, and the character of his representations, does not justify the 
issuance of a fraud order. 

In view of the foregoing, I find that the Solicitor has failed to estab¬ 
lish upon substantial evidence that the Respondent is conducting an enter¬ 
prise by means of fraudulent pretenses, promises or representations, 
as charged in the complaint. Accordingly, the complaint in this case is 
hereby dismissed. 

(Signed) Edward Carlick 

Hearing Examiner. 


19 [Filed Nov. 16, 1954] (EXHIBIT "B") 

POST OFFICE DEPARTMENT 
Washington 25, D. C. 

RULES OF PRACTICE IN PROCEEDINGS UNDER 
THE ADMINISTRATIVE PROCEDURE ACT 
(5 U.S. CODE 1001 et seq.) Amended Effective 
NOVEMBER 6, 1952. 


Sec. 

150.400 Scope of Rules 

150.401 Offices, Business Hours. 

150.402 Informal Dispositions. 

150.403 Formal Proceedings - 

Complaints. 

i 

150.404 Notice of Hearing. 

150.405 Service of Complaint and 

Notice of Hearing. 

150.406 Appearances. 

150.407 Admission to Practice. 

150.408 Filing Documents. 

150.409 Answers. 

150.410 Compromises. 

150.411 Amendment of Pleadings. 

150.412 Continuances. 

150.413 Hearing Examiners. 

150. 414 Hearings. 


150.415 Evidence. 

150.416 Subpenas. 

150.417 Witness Fees. 

150.418 Depositions. 

150.419 Transcript. 

150.420 The Record. 

150.421 Proposed Findings and 

Conclusions. 

150.422 Hearing Examiner’s 

Decision. 

150. 423 Appeal from Initial Decision. 

150.424 Postmaster General’s Orders. 

150.425 Applications for Modifica¬ 

tion of Revocation of 
Orders. 


Sec. 150.400 Scope of Rules . The rules of practice in this subpart 
shall be applicable in all proceedings before the Post Office Department 
wherein the adjudication is required by the Administrative Procedure Act 
(5 U.S. C. 1001 et seq.) to be determined on the record after opportunity 
for an agency hearing. 

Sec. 150.401 Offices, Business Hours , (a) The office of the Solici¬ 
tor of the Post Office Department is located in Room 3226, Post Office 
Department Building, 12th Street and Pennsylvania Avenue, N. W., 


Washington 25, D. C. The Office of Hearing Examiners and the Docket 
Clerk, Office of Hearing Examiners, are located in Room 3107 at the 
same address. 

(b) The offices of the Solicitor, the Hearing Examiners and the 
Docket Clerk are open on each business day, except Saturday, from 8:45 
a. m. to 5:15 p. m. 

Sec. 150.402 Informal Dispositions . The provisions of this sub¬ 
part hereinafter appearing shall not preclude the informal disposition of 
any matter within the scope of this subpart (Sec. 150.400), either before 
or after the filing of a complaint (Sec. 150.403), where time, the nature 
of the proceeding, and the public interest permit. 

Sec. 150.403 Formal Proceedings - Complaints . Whenever the 
Solicitor of the Post Office Department shall have reason to believe that 
any person or concern is using the mails in any manner requiring admin¬ 
istrative action by the Postmaster General, where the authorized action 
is required by the Administrative Procedure Act to be taken only after 
20 opportunity for agency hearing, he shall prepare and file with the 
Docket Clerk a complaint which shall name the person or concern involved; 
state the legal authority and jurisdiction under which the proceeding is 
initiated; state the facts in a manner sufficient to enable the person or 
concern named therein to make answer thereto; and recommend the issu¬ 
ance by the Postmaster General of an appropriate order. The person so 
named in the complaint shall be known as the respondent. 

i 

Sec. 150.404 Notice of Hearing. If the Chief Hearing Emminer 
shall determine that the complaint states facts sufficient to show the proba¬ 
ble need for administrative action by the Postmaster General, he shall 
issue a notice of hearing to the respondent. 

Sec. 150.405 Service of Complaint and Notice of Hearing, (a) The 
Chief Hearing Examiner shall cause a duplicate original of the notice of 
hearing and a copy of the complaint to be transmitted to the postmaster at 
any office of address of the respondent or to the Inspector in Charge of 
any Division in which the respondent is doing business which shall be de¬ 
livered to the respondent or his agent by said postmaster or a supervisory 
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employee of his post office or a post office inspector. A receipt acknowl¬ 
edging delivery of the notice shall be secured from the respondent or his 
agent, which receipt shall be forwarded to the Docket Clerk, and shall 
become a part of the record in the case. 

(b) In the event that no person can be found upon whom service 
of the notice of hearing and the complaint can be effected pursuant to 
paragraph (a) of this section, or in the event of the refusal of the re¬ 
spondent or his agent to execute the receipt provided for by paragraph 
(a) of this section, the notice of hearing may be delivered in the usual 
manner with other mail addressed to the respondent, and a statement 
to that effect showing the time and place of such delivery signed by the 
postal employee who so delivered the notice of hearing which statement 
shall be forwarded to the Docket Clerk and shall constitute prima facie 
evidence of service of the complaint and notice of hearing. 

Sec. 150.406 Appearances , (a) A respondent may appear and be 
heard in person or by attorney. A partnership nay appear and be repre¬ 
sented by a member thereof or by attorney. A corporation or associa¬ 
tion may appear by a duly authorized officer or by attorney. 

(b) An attorney representing a respondent must file with the Docket 
Clerk a written authorization from the respondent to represent him in the 
proceeding, prior to any participation therein. 

(c) Where a respondent is represented by a duly authorized attor¬ 
ney the service of all subsequent pleadings, notices and other papers shall 
be effected by mailing the same to his attorney at the post office address 
stated in his written authorization. 

(d) Prompt notice of change of attorneys must be filed. 

Sec. 150.407 Admission to Practice . Attorneys appearing in be¬ 
half of respondents shall be required, prior to such appearance, to obtain 
permission to practice before the Post Office Department in accordance 
with the "Procedure Governing the Admission of Attorneys to Practice 
before the Post Office Department" (Subpart B of Part 151 of *hi« chap¬ 
ter): Provided, That the hearing examiner may waive this requirement 
when in his discretion the circumstances so warrant. Upon request 
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the Solicitor will furnish an applicant a copy of the rules of admission to 
practice. 

21 Sec. 150.408 Filing Documents for the Record , (a) All pleadings, 
motions, orders and other documents filed for the record ste.ll be deliv¬ 
ered to the Docket Clerk who shall cause the same to be recorded and 
filed, and copies thereof delivered to the assigned hearing examiner and 
to all parties to the proceeding. 

(b) Four copies of all such documents must be submitted, except 
as otherwise provided in this subpart, or as ordered by the hearing ex¬ 
aminer. One copy shall be signed as the original. 

(c) Such documents shall be dated and shall state the docket num¬ 
ber and title of the proceeding. Any pleading or other document required 
by order of the Chief Hearing Examiner, or the assigned hearing examiner , 
to be submitted or filed by a specified date, shall be delivered to the Docket 
Clerk on or before such date . The date of filing shall be entered thereon 
by the Docket Clerk. 

Sec. 150.409 Answers, (a) The original and three copies of the 
respondent’s answer shall be filed with the Docket Clerk on or before 
the date fixed for the filing thereof in the notice of hearing. The answer 
shall contain a concise statement admitting, denying or explaining each 
of the allegations set forth in the complaint. Any facts alleged in the 
complaint which are expressly admitted or not denied in the answer may 
be considered as proved, and no further evidence in respect of such facts 
need be adduced at the hearing. The answer shall be signed personally 
by an individual respondent, or, in the case of a partnership by one of 
the partners, or, in the case of a corporation or association, by a re¬ 
sponsible officer thereof. The answer shall set forth the respondent’s 
address and the name and address of his attorney, if he is so represented. 
The respondent must state in his answer whether he will or will not ap ¬ 
pear at the hearing either in person or by attorney . 

(b) If the respondent fails to deliver his answer to the Docket Clerk 
within the time specified in the notice of hearing, he shall be deemed to 
be in default, to have admitted the allegations of the complaint, and to 
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have waived hearing and further procedural steps. The hearing exam¬ 
iner shall then make and file a decision upon the basis of the admitted 
allegations of the complaint; and the Postmaster General may thereafter 
issue the order recommended in the complaint without further notice 
to the respondent. 

Sec. 150.410 Compromises , (a) Where time, the nature of the 
proceeding, and the public interest permit, respondents may, prior to 
the time specified for the filing of the answer, make application to the 
Solicitor for a compromise or settlemeiit of any proceeding instituted 
under this subpart. The making of such application shall not affect the 
requirement that the answer be filed within the time specified. 

(b) In proceedings wherein the complaint recommends the issu¬ 
ance of an order under Sections 255, 259, or 259 (a) of Title 39, U. S. 
Code, respondents may, pursuant to the provisions of paragraph (a) 
of this section, make application to the Solicitor specifically for the 
suspension of further proceedings by the filing of an affidavit providing 
for the discontinuance and abandonment of the use of the mails in the 
conduct of the enterprise alleged in the complaint to be unlawful. 

Sec. 150. 411 Amendment of Pleadings . An amendment of a plead¬ 
ing may be offered by any party at any time prior to the close of the hear¬ 
ing. Amendments proposed prior to the hearing should be filed with the 
Docket Clerk and thereafter with the hearing examiner. 

22 Sec. 150.412 Continuances. Applications for continuances should 
be made to the hearing examiner or to the Chief Hearing Examiner. A 
continuance will be granted only for substantial cause shown, and then 
only for a short period. 

Sec. 150.413 Hearing Examiners , (a) Hearing examiners, one 
of whom shall be designated as the Chief Hearing Examiner, shall be 
appointed and qualified pursuant to Section 11 of the Administrative Pro¬ 
cedure Act, 5U.S.C. 1010. Each proceeding instituted under this sub¬ 
part shall be assigned to a hearing examiner by the Chief Hearing Exam¬ 
iner. 
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(b) With respect to any proceeding assigned to him, a hearing ex- 

•• 

aminer shall have the following authority, to: 1. Administer oaths and 

t »" 

affirmations. 2. Examine witnesses where necessary for clarity of 
the record. 3. Rule upon offers of evidence subject to the limitations 
thereon provided by these rules. 4. Rule upon offers of proof. 5. Re¬ 
ceive oral and documentary evidence for the record. 6. Grant or deny 
applications for the taking of depositions in accordance with these rules. 

7. Regulate the course of the hearing, maintain discipline and decorum 
and exclude from the hearing any person found to be guilty of contemptu¬ 
ous conduct. 8. Require the filing of memoranda of law and presenta¬ 
tion of oral argument with respect to any question of law upon which an 
examiner is required to rule during the course of the hearing. 9. Hold 
conferences for the settlement or simplification of issues by consent of 
the parties. 10. Dispose of procedural requests and similar matters. 

11. Make initial decisions in conformity with the Administrative Pro¬ 
cedure Act as hereinafter set forth in this sub-part. 

Sec. 150.414 Hearings , (a) Hearings are held in Room 3237, Post 
Office Department, Washington 25, D. C., and in such other locations 
as may be designated by the hearing examiner. 

(b) Not later than the date fixed in the notice of hearing for the 
filing of respondent’s answer, application may be filed with the Docket 
Clerk by any party to a proceeding requesting that a hearing be held to 
receive evidence on behalf of the applicant at a place other than that des¬ 
ignated for the hearing in the notice thereof. In support of such appli¬ 
cation the applicant shall submit under oath or affirmation a statement 
outlining the evidence to be offered in such location; the relevancy thereof; 
the names and addresses of the witnesses who will testify; and the rea¬ 
sons why such evidence cannot be produced at Washington, D. C. The 
hearing examiner shall grant or deny such application having due regard 
for the convenience and necessity of the parties to the proceeding or 
their representatives. 

Sec. 150.415 Evidence , (a) Except as otherwise provided in the 
rules of practice in this subpart, the rules of evidence governing civil 


proceedings in matters not involving trial by jury in the courts of the 
United States shall govern; Provided, however, That such rules may 
be relaxed to such extent as the hearing examiner may deem proper to 
insure an adequate and fair hearing. Irrelevant, immaterial or repe¬ 
titious evidence shall be excluded by the hearing examiner. 

(b) The testimony of witnesses shall be under oath or affirmation 
and witnesses shall be subject to cross-examination. 

(c) Agreed statements of fact may be received in evidence. 

(d) Upon motion duly made at the hearing, official notice or knowl¬ 
edge may be taken of all matters of which judicial notice or knowledge may 
be taken by the Federal Courts. 

23 (e) Medical or other scientific books or essays will not be admitted 

in evidence in lieu of oral expert testimony. 

(f) Affidavits containing opinions or statements of an affiant will 
not be received in evidence, except as provided by (h) hereof. 

(g) Testimonials will not be received as evidence of the efficacy 
or quality of any product or thing sold through the mails. 

(h) The written statement of a competent witness may be received 
in evidence provided that such statement is relevant to the issues, and 
provided further that the witness whose statement is offered shall testify 
under oath at the hearing that the statement is in all respects true, and, 
in the case of expert witnesses, that the statement correctly states his 
opinion or knowledge concerning the matters in issue. 

(i) Objections to the admission of evidence shall include a brief 
statement of the grounds thereof. Formal exceptions to the rulings of 
the hearing examiner are unnecessary. 

(j) At any time prior to the filing of his initial decision, the hear¬ 
ing examiner may, for good cause shown, reopen the case for the re¬ 
ception of further evidence. 

Sec. 150.416 Subpenas . The Post Office Department is not au¬ 
thorized by law to issue subpenas requiring the attendance or testimony 
of witnesses. 
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Sec. 150.417 Witness Fees . The Post Office Department is not 
authorized by law to pay witness fees or expenses to witnesses for a 
respondent. 

Sec. 150.418 Depositions , (a) Not later than the date fixed in 
the notice of hearing for the filing of respondent* s answer, application 
may be filed with the Docket Clerk by any party to a proceeding for the 
taking of testimony by deposition. In support of such application the ap¬ 
plicant shall submit under oath or affirmation a statement setting out the 
reasons why such testimony should be taken by deposition; the time when, 
the place where, and the name and address of the witness whose depo¬ 
sition is desired; the subject matter concerning which the witness is 
expected to testify; the relevancy thereof; and the name and address of 
the person before whom the deposition is to be taken. 

(b) If the application be granted, the order for the taking of the 
deposition will specify the time and place thereof, the name of the wit¬ 
ness, the person before whom the deposition is to be taken and any other 
necessary information. 

(c) The testimony of the witness shall be reduced to writing and 
shall be subscribed by the witness and certified in the usual form by the 
deposition officer, and shall be filed as directed in the order. 

(d) At the hearing the deposition may be offered in evidence by the 
party at whose instance it was taken and, if not so offered, may be of¬ 
fered in whole or in part by the adverse party. If the deposition is not 
offered and received in evidence, it shall not be considered as a part of 
the record in the proceeding. The admissibility of depositions or parts 
thereof shall be governed by the rules of evidence. 

(e) The party on behalf of whom the deposition is taken must pay 
all fees required to be paid to witnesses and deposition officer, and must 
provide an original and one copy of the deposition for the official record 
and must serve one copy upon the opposing party. 

Sec. 150.419 Transcript , (a) Hearing shall be stenographically re¬ 
ported by a contract reporter of the Post Officer Department under the 
supervision of the assigned hearing examiner. No oral argument upon any 


24 matter shall be included in the transcript unless ordered by the 
hearing examiner. A transcript of said report shall be a part of the 
record and the sole official transcript of the proceeding. Copies of the 
transcript shall be supplied to the parties to the proceeding by the re¬ 
porter at rates not to exceed the maximum rates fixed by contract between 
the Post Office Department and the reporter. Copies of parts of the offi¬ 
cial record other than the transcript may be obtained by the respondent 
from the reporter upon payment to him of a reasonable price therefor. 

(b) Changes in the official transcript may be made only when they 
involve errors affecting substance and then only in the manner herein 
provided. No physical changes shall be made in or upon the official 
transcript, or copies thereof, which have been filed with the record. 
Within 10 days after the receipt by any party of a copy of the official 
transcript, or any part thereof, he may file a motion requesting correc¬ 
tion of the transcript. Four copies of said motion shall be delivered to 
the Docket Clerk, who shall cause same to be recorded and filed. Op¬ 
posing counsel shall notify the hearing examiner in writing of his con¬ 
currence or disagreement with the requested corrections. Thereafter, 
the hearing examiner shall by order specify the corrections to be made 
in the transcript. The hearing examiner on his own initiative may order 
corrections to be made in the transcripts with prompt notice to the parties 
of the proceeding. Any changes ordered by the hearing examiner other 
than by agreement of the parties shall be subject to objection and excep¬ 
tion. 

(c) In proceedings in which the respondent, having made answer, 
fails to appear at and participate in the hearing, the hearing examiner 
may, in lieu of a verbatim transcript, prepare and certify a summary of 
the proceedings and the testimony of the witnesses appearing for the Gov¬ 
ernment, identifying therein documentary evidence received. 

Sec. 150.420 The Record. The transcript of testimony or summary 
of proceedings and testimony together with all pleadings, orders, exhibits, 
briefs and other documents filed in the proceeding, shall constitute the 
official record of the proceeding. 
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Sec. 150.421 Proposed Findings and Conclusions , (a) Each party 
to a proceeding, except those who fail to answer the complaint or haying 
answered fail to appear at the hearing, may submit proposed findings of 
fact, conclusions of law and* supporting reasons, provided, however, that 
the hearing examiner may require parties to any proceeding to submit 
proposed findings of fact and conclusions of law and supporting reasons. 

(b) The hearing examiner shall specify the date within which such 
proposed findings of fact, conclusions of law and supporting reasons must 
be submitted by the parties. If not submitted by such date they will not 
be included in the record or given consideration unless additional time 

is allowed. 

(c) The hearing examiner may require the parties to submit orally 
or in writing proposed findings of fact and conclusions of law and argu¬ 
ment in support thereof before the close of the hearing. 

(d) Except when made before the close of the hearing, proposed 
findings of fact shall be set forth in serially numbered paragraphs and 
shall state with particularity all evidentiary facts in the record (with 
appropriate citations to the transcript or exhibit relied upon) supporting 
the conclusions proposed by the party filing same. Each proposed con¬ 
clusion shall be separately stated. 

Sec. 150.422 Hearing Examiner's Decision, (a) Where the re¬ 
spondent, having filed answer, fails to appear at the hearing, the hearing 
examiner shall receive such proof as he may deem proper in support of 
25 the allegations of the complaint, and shall make and file a decision 
from which no appeal may be taken by the respondent to the Postmaster 
General, and the Postmaster General may thereafter issue the order 
recommended in the complaint without further notice to the respondent. 

(b) The hearing examiner may render an oral initial decision at the 
close of the hearing if the nature of the case and the public interest so 
warrant. Otherwise, he may render such initial decision at a later date 
as hereinafter provided. 

(c) After the date specified by order of the hearing examiner for 
the filing of proposed findings of fact, conclusions of law and supporting 


reasons pursuant to the provisions of Sec. 150.421 of this subpart, the 
hearing examiner shall make and file an initial decision which shall be¬ 
come the final decision unless an appeal therefrom is perfected in the 
manner provided in Sec. 150.423 of this subpart. 

(d) The initial decision of the hearing examiner shall include (1) 
findings and conclusions with the reasons therefor upon all the material 
issues of fact, law or discretion presented on the record; and (2) an ap¬ 
propriate order for execution by the Postmaster General or a denial of 
the order requested in the complaint. 

(e) A copy of the hearing examiner^ initial decision shall be served 
upon each party who participated in the hearing. 

Sec. 150.423 Appeal from Initial Decision , (a) Any party of rec¬ 
ord in a proceeding, except those who failed to answer the complaint or 
having answered fail to appear at the hearing, may file a notice of inten¬ 
tion to appeal to the Postmaster General in accordance with paragraph 
(b) hereof. 

(b) A notice of appeal must be filed within the time limit fixed by 
order of the hearing examiner, of which a copy shall be served upon 
each party who participated in the hearing. If an initial decision is ren¬ 
dered orally by the hearing examiner at the close of the hearing, he may 
then orally give notice to the parties participating in the hearing of the 
time limit within which notice of appeal must be filed. Such time limit 
shall in no case exceed 10 days from thie time of the aforesaid service upon 
or notice to such parties. 

(c) A brief on appeal shall contain the following matter in the order 
indicated below. Matter which is not presented in a brief will not be con¬ 
sidered on appeal. 

(1) A subject index of the matters presented, with page references; 
a table of cases (alphabetically arranged); list of statutes and text books 
cited with page references. 

(2) A concise abstract or statement of the case. 

(3) Exceptions to specific findings and conclusions of fact (or parts 
thereof), or conclusions of law or discretion in the initial decision; 




27 

exceptions to the failure of the initial decision to include other findings 
or conclusions of fact, law or discretion, and exceptions to any prejudi¬ 
cial error in procedure. 

Exceptions may also set forth proposed findings of fact, conclusions 
of law or discretion, together with a proposed order with a request that they 
be substituted for and adopted in place of those to which exception is taken, 
with specific reference to the parts of the record and the legal or other 
authorities relied upon. 

(4) Argument clearly setting forth points of fact and of law relied 
upon in support of each exception taken, together with specific references 
26 to the parts of the record and the legal or other authorities relied 
upon. 

(d) Where proposed findings of fact, conclusions of law and sup¬ 
porting reasons have been submitted to the hearing examiner in the man¬ 
ner provided in Sec. 150.421 of this subpart, appeals shall be based on 
and limited to matters which have been presented to the hearing examiner 
therein. 

(e) The brief on appeal shall be filed within the time specified there¬ 
for by the hearing examiner. Opposing brief shall be filed within the time 
allowed therefor by the hearing examiner. If the respondent fails to file 
the notice of appeal within the time specified therefor, or, having filed 
notice of appeal, fails to file the appeal brief within the time specified 
therefor, the Postmaster General may thereafter issue the order found 

in the hearing examiner* s initial decision to be appropriate for issuance 
upon the basis of the record . 

(f) Six copies of all briefs shall be filed with the Docket Clerk. 

(g) All briefs shall be printed, multigraphed or typewritten on 
paper 8" x 10-1/2". Printed briefs shall be on good unglazed paper in 
type not smaller than 10 point double leaded, citations and quotations 
single leaded, and footnotes not less than 8 point single leaded. 

(h) Unless leave be granted, no brief shall exceed 50 printed or 
100 typewritten pages. 


Sec. 150.424 Postmaster General’s Orders , (a) Copies of the 
Postmaster General* s decision and order shall be incorporated in the 
record of the proceeding. The order shall be published in the Postal 
Bulletin and transmitted to such postmasters and other officers and 
employees of the postal service as may be required to put the provisions 
of said order into effect. 

(b) A copy of the decision and order shall be promptly served upon 
each party to the proceeding. 

Sec. 150.425 Application for Modification or Revocation of Orders , 
(a) Any party against whom an order has been issued by the Postmaster 
General may file with the Docket Clerk an original and three copies of 
an application for modification or revocation thereof. Said application 
shall set forth the grounds upon which it is based; must contain a state¬ 
ment to the effect that the unlawful enterprise against which the order is 
directed is no longer being conducted under the name or names specified 
in the order or any other name and that the unlawful scheme will not be 
resumed in the future under such names or any other names; and it must 
be sworn to by the applicant. 

(b) The Docket Clerk shall deliver a copy of such application to the 
Solicitor. The Chief Hearing Examiner shall assign the matter to a 
hearing examiner who shall set a date for the filing of the Solicitor* s 
reply to such application. 

(c) A copy of the Solicitor's reply to such application shall be de¬ 
livered to the applicant by the Docket Clerk. Thereafter the hearing 
examiner may either enter an order denying such application or trans¬ 
mit the application, together with his recommendation that it be granted 
in whole or in part, to the Postmaster General for final decision and 
action. 

Published by order of 
Postmaster General. 
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POST OFFICE DE PARTMENT ( EXHIBIT M C M ) 

Office of Hearing Examiners 
Washington 25, D. C. 

27 [Filed Nov. 16, 1954] j 

In the Matter of the Complaint Against ) 

DR. MERLE E. PARKER, ET AL j H. E. Docket No. 2/55 
at Santa Ysabel, California ) 

MOTION TO DISMISS COMPLAINANT’S APPEAL 

AND TO 

STRIKE HIS NOTICE OF INTENTION TO APPEAL 

Comes now the respondent by his attorney, Horace J. Donnelly, 

Jr., and moves the Office of Hearing Examiners and/or the Postmaster 
General, to physically strike and expunge from the record, the Solicitor’s 
notice of intention to appeal filed in the above captioned proceedings, and 
to dismiss his alleged appeal, and for reasons therefore, states: 

1. The Solicitor-complainant is proceeding under the erroneous 
assumption that Section 150. 423 of the Department’s Rules of Practice 
in Proceedings under the Administrative Procedure Act of 1946, applies 
to appeals to the Postmaster General in cases where the Hearing Exam¬ 
iner’s Initial Decision is in favor of a respondent, as in this case, whereas 
it is the clear meaning and intention of said Section and of Section 8 of the 
Administrative Procedure Act (5 U.S. C. 1007), that the procedures de¬ 
scribed therein are solely for the benefit of a respondent against whom 

an initial decision has been entered recommending further action by the 
Agency (Postmaster General) through the invoking of penalty sanctions which 
can only be issued by the Agency head (Postmaster General) under the stat¬ 
ute. 

2. There is no authority of law, rule or judicial precedent which 
permits or allows a subordinate of the Postmaster General prosecuting a 
proceeding of this nature, to individually challenge the findings and deci¬ 
sion of the Examiner appointed by the Agency (Postmaster General) as 
his alter ego under the requirements of Section 7 of the Administrative 

28 Procedure Act (5 U. S. C. 1006) to hear and determine the issues 
raised by such subordinate’s complaint and-the respondent’s answer, where 
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evidence on behalf of both parties has been taken and a decision has been 
entered in favor of the respondent accompanied by an order of dismissal, for 
the act of the Hearing Examiner in holding against a subordinate employee 
of the Agency (Postmaster General) in that respect is the act of the Post¬ 
master General. 

3. The appeals provisions of the Department’s rules and the under¬ 
lying basis for such a rule provided by Section 8 of the Administrative Pro¬ 
cedure Act, is not available to subordinates of the Agency in cases of this 
nature, for that any such action is in effect an adversary contest between 
the complaining subordinate and his supervisory official, the Postmaster 
General, without specific authority from the latter. 

4. Over matters involving the administrative action of his subor¬ 
dinates in seeking to invoke the sanction provisions and penalties of a stat¬ 
ute in an adversary proceeding such as this against a citizen, the Post¬ 
master General has delegated basic authority to the Hearing Examiner to 
determine as a matter of fact and as a matter of law whether the action 

of his subordinate in bringing such a complaint is proper and justifiable. 

If the subordinate is dissatisfied with the action of the Postmaster Gen¬ 
eral's authorized agent and representative, his dissatisfaction is in effect 
with the action of the head of his own agency—the Postmaster General— 
and he has no authority or power to proceed to seek a reversal of such 
action once the Agency has spoken. The appeal provisions aforesaid are 
provided solely as a guarantee of a citizen's right to due process of law 
in an administrative proceeding, if he wishes to and has need to proceed 
further to prevent a Hearing Examiner's Initial Decision against him from 
being consolidated into an order of the Agency, until he has had full oppor¬ 
tunity to present his contentions against the decision. That substantive right 
does not extend to personnel under the control of the Agency, for if such 
were the case, such subordinates could carry their dissatisfaction to the 
29 extreme of seeking to invoke judicial intervention against the power in 
the executive over such matters. This, of course, they cannot do. 

5. It is furthermore respondent’s position that since it is the prac¬ 
tice and policy of the Department to require the filing of briefs on appeal 
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with the Office of Hearing Examiners, the Hearing Examiner in this case 
or the Chief Hearing Examiner would have the power and authority to grant 
respondent’s motion by rejecting and striking from the docket the Notice 
of Intention to Appeal filed by the Solicitor’s assistant, by refusing to 
accept his brief on appeal, and by refusing to transmit the record to the 
Postmaster General. Otherwise, the Office of Hearing Examiners would 
be adopting a subservient position which they are not required or permit¬ 
ted to do by the provisions of the Administrative Procedure Act, or any 
other known statutory provision or judicial precedent. In effect, the pres¬ 
ent controversy is between the Solicitor’s assistant and the Hearing Ex¬ 
aminer, and this respondent, or any other respondent similarly situated, 
should not be required to engage in continual controversy with an official 
in the Office of the Solicitor, particularly when the Office of Hearing 
Examiners has found this respondent not guilty on charges laid by that 
official, as the record clearly shows. 

6. And for such other reasons as may be urged on the hearing hereof, 

if such a hearing is granted. 

* 

WHEREFORE, the premises considered, it is respectfully urged 
that the Solicitor’s appeal be dismissed as frivolous, unwarranted and 
capricious, and that during the pendency of this motion, all further pro¬ 
ceedings be stayed until the motion has been acted upon. 

Respectfully submitted, 

/s/ Horace J. Donnelly, Jr. 

Attorney for Respondent 
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l Filed Nov. 16, 1954] 


EXHIBIT "D" 

POST OFFICE DEPARTMENT 
Office of Hearing Examiners * * * 

In the Matter of the Complaint ) 

Against DR. MERLE E. PARKER, ET AL ) H.E. Docket No. 2/55 
at Santa Ysabel, California ) 


SUPPLEMENTAL MOTION 

It appearing that the Assistant Solicitor, subsequent to the filing 
of respondents motion to dismiss his appeal, delivered to the Office of 
the Hearing Examiner on December 15, 1953 a document entitled "Appeal 
to the Postmaster General from Hearing Examiner’s Initial Decision 
with Request for Findings of Fact, Conclusions of Law and Order Against 
Respondent, M which document is addressed to the Postmaster General, 
respondent respectfully moves that his original motion to dismiss be 
extended to apply to the striking of the above referred to document, for 
the reasons stated in said original motion. 

Respectfully submitted, 

/s/ Horace J. Donnelly, Jr. 
Attorney for Respondent 


33 


37 [Filed Nov. 16, 1954] ( EXHIBIT "E" ) 

OFFICE OF THE DEPUTY POSTMASTER 

GENERAL 
* * * . 

In the Matter of the Complaint Against j FEB 18, 1954 

DR. MERLE E. PARKER, ET AL., ) 

at Santa Ysabel, California. ) H. E. Docket No. 2/55 

Ruling on Respondents Motion and Order 
Respondent's motion to dismiss the Solicitor's appeal and to strike 
his notice and appeal brief is hereby denied. The Solicitor has an equal 
right with respondent to appeal and to file exceptions to the hearing ex¬ 
aminer's initial decision, which is not an agency or departmental final 
decision and which may be adopted, modified or rejected in its entirety 
by the Postmaster General or his duly delegated and authorized deputy. 

March 4, 1954, is hereby fixed as the date for the filing of respon¬ 
dent’s reply to the Solicitor's appeal from the initial decision of the hear¬ 
ing examiner in this case. 

(Signed) Charles R. Hook, Jr. 

Deputy Postmaster GeneraL 
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(EXHIBIT "F") 


[Filed Nov. 16, 1954] 

POST OFFICE DEPARTMENT 
Washington 25, D. C. 

RULES OF PRACTICE IN PROCEEDINGS UNDER 
THE ADMINISTRATIVE PROCEDURE ACT 
(5 U.S. CODE 1001 et seq.) AMENDED EFFEC¬ 
TIVE JANUARY 20, 1954. 


Sec. 

150.400 Scope of Rules. 

150.401 Offices, Business Hours. 

150. 402 Informal Dispositions. 

150.403 Formal Proceedings. - 
Complaints. 


150.415 Evidence. 

150.416 Subpenas. 

150.417 Witness Fees. 

150.418 Depositions. 
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Sec. 

T5E 

150. 


150. 

150. 

150. 

150. 

150. 

150. 

150. 

150. 

150. 

part 


404 Notice of Hearing. 

405 Service of Complaint and 

Notice of Hearing. 

406 Appearances. 

407 Admission to Practice. 

408 Filing Documents. 

409 Answers. 

410 Compromises. 

411 Amendment of Pleadings. 

412 Continuances. 

413 Hearing Examiners. 

414 Hearings. 


150.419 Transcript. 

150.420 The Record. 

150.421 Proposed Findings and 
/ Conclusions. 

150.422 Hearing Examine r* s 

Decision. 

150.423 Appeal from Initial 

Decision. 

150.424 Final Orders. 

150.425 Applications for Modifi¬ 

cation or Revocation 
of Orders. 


Sec. 150.400 Scope of Rules. The rules of Practice in this sub¬ 
shall be applicable in all proceedings before the Post Office Depart 


ment wherein the adjudication is required by the Administrative Procedure 


Act (5 U.S. C. 1001 et seq.) to be determined on the record after oppor¬ 
tunity for an agency hearing. 


Sec. 150.401 Offices, Business Hours. The offices of all officials 
and employees mentioned in these rules are located at 12th and Pennsyl¬ 


vania Avenue, N. W., Washington 25, D. C., and are open for the trans 
action of business each business day, except Saturday, from 8:45 A. M. 


to 5:15 P. M. 

39 Sec. 150.402 Informal Dispositions . The provisions of this sub¬ 
part hereinafter appearing shall not preclude the informal disposition of 
any matter within the scope of this subpart (Sec. 150.400), either before 
or after the filing of a complaint (Sec. 150.403), where time, the nature 
of the proceeding, and the public interest permit. 

Sec. 150.403 Formal Proceedings - Complaints . Whenever the 
Solicitor of the Post Office Department shall have reason to believe that 
any person or concern is using the mails in any manner requiring admin¬ 
istrative action, where the authorized action is required by the Adminis¬ 
trative Procedure Act to be taken only after opportunity for agency hearing, 
he shall prepare and file with the Docket Clerk a complaint which shall 
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name the person or concern involved; state the legal authority and juris¬ 
diction under which the proceeding is initiated; state the facts in a man¬ 
ner sufficient to enable the person or concern named therein to make 
answer thereto; and recommend the issuance of an appropriate order. 

The person or concern so named in the complaint shall be known as the 
respondent. 

Sec. 150.404 Notice of Hearing. \ Upon filing of the complaint the 
Administrative Assistant to the Deputy Postmaster General shall issue a 
notice of hearing. Said notice of hearing shall contain the date and place 
of hearing, the date upon which answer to the complaint may be filed, the 
name of the hearing examiner to whom the case has been assigned and a 
reference to the effect of failure to file answer. 

Sec. 150.405 Service of Complaint and Notice of Hearing , (a) The 
Administrative Assistant to the Deputy Postmaster General shall cause 
a duplicate original of the notice of hearing and a copy of the complaint 
to be transmitted to the postmaster at any office of address of the respon¬ 
dent or to the Inspector in Charge of any Division in which the respondent 
is doing business which shall be delivered to the respondent of his agent 
by said postmaster or a supervisory employee of his post office or a post 
office inspector. A receipt acknowledging delivery of the notice shall be 
secured from the respondent or his agent, which receipt shall be forwarded 
to the Administrative Assistant to the Deputy Postmaster General, and 
shall become a part of the record in the case. 

(b) In the event that no person can be found upon whom service of 
the notice of hearing and the complaint can be effected pursuant to para¬ 
graph (a) of this section, or in the event of the refusal of the respondent 
or his agent to execute the receipt provided for by paragraph (a) of this 
section, the notice of hearing may be delivered in the usual manner with 
other mail addressed to the respondent, and a statement to that effect 
showing the time and place of such delivery signed by the postal employee 
who so delivered the notice of hearing which statement shall be forwarded 
to the Adm< nistrative Assistant to the Deputy Postmaster General and 
shall constitute prima facie evidence of service of the complaint and 
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notice of hearing. 

h % 

Sec. 150.406 Appearances, (a) A respondent may appear and be 
heard in person or by attorney. A partnership may appear and be repre¬ 
sented by a member thereof or by attorney. A corporation or association 
40 may appear by a duly authorized officer or by attorney. 

(b) An attorney representing a respondent must file with the Docket 
Clerk a written authorization from the respondent to represent him in the 
proceeding, prior to any participation therein. 

(c) Where a respondent.is represented by a duly authorized attor¬ 
ney the service of all subsequent pleadings, notices and other papers 
shall be effected by mailing the same to his attorney at the post office 
address stated in his written authorization. 

(d) Prompt notice of change of attorneys must be filed. 

Sec. 15D. 407 Admission to Practice . Attorneys appearing in behalf 
of respondents shall be required, prior to such appearance, to obtain per¬ 
mission to practice before the Post Office Department in accordance 
with the ” Procedure Governing the Admission of Attorneys to Practice 
before the Post Office Department” (Subpart B of Part 151 of this chap¬ 
ter): Provided, That the hearing examiner may waive this requirement 
when in his discretion the circumstances so warrant. Upon request the 
Solicitor will furnish an applicant a copy of the rules of admission to 
practice. 

Sec. 150.408 Filing Documents for the Record , (a) All Pleadings, 
motions, orders and other documents filed for the record shall be deliv¬ 
ered to the Docket Clerk who shall cause the same to be recorded and 
filed, and copies thereof delivered to the assigned hearing examiner and 
to all parties to the proceeding. 

(b) Four copies of all such documents must be submitted, except 

as otherwise provided in this subpart, or as ordered by the hearing ex- 

\* 

aminer. One copy shall be signed as the original. 

(c) Such documents shall be dated and shall state the docket num¬ 
ber and title of the proceeding. Any pleading or other document required 
by order of the assigned hearing examiner, to be submitted or filed by a 
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specified date, shall be delivered to the Docket Clerk on or before such 
date . The date of filing shall be entered thereon by the Docket Clerk. 

Sec. 150.409 Answers, (a) The original and three copies of the 
respondent’s answer shall be filed with the Docket Clerk on or before 
the date fixed for the filing thereof in the notice of hearing. The answer 
shall contain a concise statement admitting, denying or explaining each 
of the allegations set forth in the complaint. Any facts alleged in the com¬ 
plaint which are expressly admitted or not denied in the answer may be 
considered as proved, and no further evidence in respect of such facts 
need be adduced at the hearing. The answer shall be signed personally 
by an individual respondent, or in the case of a partnership by one of the 
41 partners, or, in the case of a corporation or association, by a re¬ 
sponsible officer thereof. The answer shall set forth the respondent’s 
address and the name and address of his attorney, if he is so represented. 
The respondent must state in his answer whether he wi I or will not appear 
at the hearing either in person or by attorney . 

(b) If the respondent fails to deliver his answer to the Docket Clerk 
within the time specified in the notice of hearing, he shall be deemed to 
be in default, to have admitted the allegations of the complaint, and to have 
waived hearing and further procedural steps. The order recommended 
in the complaint may thereafter be issued without further notice to the 
respondent. 

Sec. 150.410 Compromises , (a) Where time, the nature of the 
proceeding, and the public interest permit, respondents may, prior to 
the time specified for the filing of the answer, make application to the 
Solicitor for a compromise of settlement of any proceeding instituted 
under this subpart. The making of such application shall not affect the 
requirement that the answer be filed within the time specified. 

(b) In proceedings wherein the complaint recommends, the issuance 
of an order under Sections 255, 259, or 259 (a) of Title 39, U.S. Code, 
respondents may, pursuant to the provisions of paragraph (a) of this sec¬ 
tion, make application to the Solicitor specifically for the suspension of 
further proceedings by the filing of an affidavit providing for the discon- 
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tinuance and abandonment of the use of the mails in the conduct of the 
enterprise alleged in the complaint to be unlawful. 

Sec. 150.411 Amendment of Pleadings . An amendment of a pleading 
may be offered by any party at any time prior to the close of the hearing. 
Amendments proposed prior to the hearing should be filed with the Docket 
Clerk and thereafter with the hearing examiner. 

Sec. 150.412 Continuances . Applications for continuances should 
be filed with the Docket Clerk who shall transmit the same to the Hearing 
Examiner and the Solicitor. A continuance will be granted only for sub¬ 
stantial cause shown, and then only for a short period. 

Sec. 150.413 Hearing Examiners , (a) Hearing examiners, one of 
whom shall be designated as the Chief Hearing Examiner, shall be ap¬ 
pointed and qualified pursuant to Section 11 of the Administrative Proce¬ 
dure Act, 5 U.S. C. 1010. Each proceeding instituted under this subpart 
shall be assigned to a hearing examiner by the Chief Hearing Examiner 
before the notice of hearing is issued. 

(b) With respect to any proceeding assigned to him, a hearing ex¬ 
aminer shall have the following authority, to: 1. Administer oaths and 
affirmations. 2. Examine witnesses where necessary for clarity of the 
record. 3. Rule upon offers of evidence subject to the limitations thereon 

42 provided by these rules. 4. Rule upon offers of proof. 5. Re¬ 
ceive oral and documentary evidence for the record. 6. Grant or deny 
applications for the taking of depositions in accordance with these rules. 

7. Regelate the course of the hearing, maintain discipline and decorum 
and exclude from the hearing any person found to be guilty of contemptuous 
conduct. 8. Require the filing of memoranda of law and presentation of 
oral argument with respect to any question of law upon which an examiner 
is required to rule during the course of the hearing. 9. Hold conferences 
for the settlement of simplification of issues by consent of the parties. 

10. Dispose of procedural requests and similar matters. 11. Make 
initial decisions in conformity with the Administrative Procedure Act 
as hereinafter set forth in this subpart. 

(c) All orders issued by the hearing examiners with respect to 





39 

matters before them shall be filed by them with the Docket Clerk. The 
Docket Clerk shall cause the same to be served upon the appropriate 
parties to the proceeding. 

Sec. 150.414 Hearings , (a) Hearings are held in Room 3237, Post 
Office Department, Washington 25, D. C., and in such other locations as 
may be designated by the hearing examiner. 

(b) Not later than the date fixed in the notice of hearings for the 
filing of respondents answer, application may be filed with the Docket 
Clerk by any party to a proceeding requesting that a hearing be held to 
receive evidence on behalf of the applicant at a place other than that 
designated for the hearing in the notice thereof. In support of such appli¬ 
cation the applicant shall submit under oath or affirmation astatement 
outlining the evidence to be offered in such location; the relevancy thereof; 
the names and addresses of the witnesses who will testify; and the reasons 
why such evidence cannot be produced at Washington, D. C. The hearing 
examiner shall grant or deny such application having due regard for the 
convenience and necessity of the parties to the proceeding or their repre¬ 
sentatives. ^ 

Sec. 150.415 Evidence , (a) Except as otherwise provided in the 
rules of practice in this subpart, the rules of evidence governing civil 
proceedings in matters not involving trial by jury in the courts of the 
United Stales shall govern: Provided, however, That such rules may 
be relaxed to such extent as the hearing examiner may deem proper to 
insure an adequate and fair hearing. Irrelevant, immaterial or repeti¬ 
tious evidence shall be excluded by the hearing examiner. 

(b) The testimony of witnesses shall be under oath or affirmation 
and witnesses shall be subject to cross-examination. 

(c) Agreed statements of fact may be received in evidence. 

(d) Upon motion duly made at the hearing, official notice or knowl¬ 
edge may be taken of all matters of which judicial notice or knowledge 
may be taken by the Federal Courts. 

(e) Medical or other scientific books or essays will not be admitted 
in evidence in lieu of oral expert testimony. 
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43 (f) Affidavits containing opinions or statements of an affiant will 

not be received in evidence, except as provided by (h) hereof. 

(g) Testimonials will not be received as evidence of the efficacy 
or quality of any product or thing sold through the mails. 

(h) The written statement of a competent witness may be received 
in evidence provided that such statement is relevant to the issues, and 
provided further that the witness whose statement is offered shall testify 
under oath at the hearing that the statement is in all respects true, and, 
in the case of expert witnesses, that the statement correctly states his 
opinion or knowledge concerning the matters in issue. 

(i) Objections to the admission of evidence shall include a brief state 
meat of the grounds thereof. Formal exceptions to the rulings of the hear- 
ing examiner are unnecessary. 

(j) At any time prior to the filing of his initial decision, the hear¬ 
ing examiner may, for good cause shown, reopen the case for the recep¬ 
tion of further evidence. 

Sec. 150.416 Subpenas . The Post Office Department is not author¬ 
ized by law to issue subpenas requiring the attendance or testimony of 
witnesses. 

Sec. 150.417 Witness Fees . The Post Office Department is not 
authorized by law to pay witness fees or expenses to witnesses for a re¬ 
spondent. 

Sec. 150.418 Depositions , (a) Not later than the date fixed in the 
notice of hearing for the filing of respondents answer, application may 
be filed with the Docket Clerk by any party to a proceeding for the taking 
of testimony by deposition. In support of such application the applicant 
shall submit under oath or affirmation a statement setting out the reasons 
why such testimony should be taken by deposition; the time when, the place 
where, and the name and address of the witness whose deposition is de¬ 
sired; the subject matter concerning which the witness is expected to testi¬ 
fy; the relevancy thereof; and the name and address of the person before 
whom the deposition is to be taken. 
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(b) If the application be granted, the order for the taking of the 
deposition will specify the time and place thereof, the name of the wit¬ 
ness, the person before whom the deposition is to be taken and any other 
necessary information. 

(c) The testimony of the witness shall be reduced to writing and 
shall be subscribed by the witness and certified in the usual form by the 
deposition officer, and shall be filed as directed in the order. 

(d) At the hearing the deposition may be offered in evidence by the 
party at whose instance it was taken and, if not so offered, may be offered 
in whole or in part by the adverse party, j If the deposition is not offered 
and received in evidence, it shall not be considered as a part of the record 

44 in the proceeding. The admissibility of depositions or part thereof 
shall be governed by the rules of evidence. 

(e) The party on behalf of whom the deposition is taken must pay all 
fees required to be paid to witnesses and deposition officer, and must pro¬ 
vide an original and one copy of the deposition for the official record and 
must serve one copy upon the opposing party. 

Sec. 150.419 Transcript , (a) Hearings shall be stenographically 
reported by a contract reporter of the Post Office Department under the 
supervision of the assigned hearing examiner. No oral argument upon any 
matter shall be included in the transcript unless ordered by the hearing 
examiner. A transcript of said report shall be a part of the record and 
the sole official transcript of the proceeding. Copies of the transcript 
shall be supplied to the parties to the proceeding by the reporter at rates 
not to exceed the maximum rates fixed by contract between the Post Office 
Department and the reporter. Copies of parts of the official record other 
than the transcript may be obtained by the respondent from the reporter 
upon the payment to him of a reasonable price therefor. 

(b) Changes in the official transcript may be made only when they 
involve errors affecting substance and then only in the manner herein 
provided. No physical changes shall be made in or upon the official tran¬ 
script, or copies thereof, which have been filed with the record. Within 
10 days after the receipt by any party of a copy of the official transcript. 
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or any part thereof, he may file a motion requesting correction of the 
transcript. Four copies of said motion shall be delivered to the Docket 
Clerk, who shall cause same to be recorded and filed. Opposing counsel 
shall notify the hearing examiner in writing of his concurrence or dis¬ 
agreement with the requested corrections. Thereafter, the hearing ex¬ 
aminer shall by order specify the corrections to be made in the transcript. 
The hearing examiner on his own initiative may order corrections to be 
made in the transcripts with prompt notice to the parties of the proceed¬ 
ing. Any changes ordered by the hearing examiner other than by agree¬ 
ment of the parties shall be subject to objection and exception. 

(c) In proceedings in which the respondent, having made answer, 
fails to appear at and participate in the hearing, the hearing examiner may, 
in lieu of a verbatim transcript, prepare and certify a summary of the 
proceedings and the testimony of the witnesses appearing for the Govern¬ 
ment, identifying therein documentary evidence received. 

Sec. 150.420 The Record . The transcript of testimony or summary 
of proceedings and testimony together with all pleadings, orders, exhibits, 
briefs and other documents filed in the proceeding, shall constitute the 
official record of the proceeding. 

Sec. 150.421 Proposed Findings and Conclusions , (a) Each party 
to a proceeding, except those who fail to answer the complaint or having 
answered fail to appear at the hearing, may submit proposed findings of 
fact, conclusions of law and supporting reasons, provided, however, 
that the hearing examiner may require parties to any proceeding to sub- 
45 mit proposed findings of fact and conclusions of law and supporting 
reasons. 

(b) The hearing examiner shall specify the date within which such 
proposed findings of fact, conclusions of law and supporting reasons must 
be submitted by the parties. If not submitted by such date they will not 
be included in the record or given consideration unless additional time 

is allowed. 

(c) The hearing examiner may require the parties to submit orally 
or in writing proposed findings of fact and conclusions of law and argument 
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in support thereof before the close of the hearing. 

(d) Except when made before the close of the hearing, proposed 
findings of fact shall be set forth in serially numbered paragraphs and 
shall state with particularity all evidentiary facts in the record (with 
appropriate citations to the transcript or exhibit relied upon) supporting 
the conclusions proposed by the party filing same. Each proposed con¬ 
clusion shall be separately stated. 

Sec. 150.422 Hearing Examinees Decision , (a) Where the re¬ 
spondent, having filed answer, fails to appear at the hearing, the hearing 
examiner shall receive such proof as he may deem proper in support of 
the allegations of the complaint, and shall make and file a decision from 
which there is no appeal. The order recommended in the complaint may, 
in such circumstances, be issued without further notice to the respondent. 

(b) The hearing examiner may render an oral initial decision at the 
close of the hearing if the nature of the case and the public interest so 
warrant. Otherwise, he may render such initial decision at a later date 
as hereinafter provided. 

(c) After the date specified by order of the hearing examiner for 
die filing of proposed findings of fact, conclusions of law and supporting 
reasons pursuant to the provisions of Sec. 150.421 of this subpart, the 
hearing examiner shall make and file with the Docket Clerk an initial 
decision which shall become the final decision unless an appeal there¬ 
from is perfected in the manner provided in Sec. 150.423 of this subpart. 

(d) The initial decision of the hearing examiner shall include find¬ 
ings and conclusions with the reasons therefor upon all the material issues 
of fact, law or discretion presented on the record. 

46 (e) The Docket Clerk shall cause a copy of the hearing examiner’s 

initial decision to be mailed to each party who participated in the hearing. 

Sec. 150.423 Appeal from Initial Decision , (a) Any party of rec¬ 
ord in a proceeding, except those who failed to answer the complaint or 
having answered fail to appear at the hearings, may file a notice of inten¬ 
tion to appeal to the Postmaster General in accordance with paragraph 
(b) hereof. 
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(b) A notice of appeal must be filed with the Docket Clerk within 
10 days from the time of mailing the initial decision to the parties. If 
an initial decision is rendered orally by the hearing examiner at the 
close of the hearing, he may then orally give notice to the parties parti¬ 
cipating in the hearing of the time limit within which notice of appeal must 
be filed. Such time limit shall in no case exceed 10 days from the time 

of the aforesaid service upon or notice to such parties. 

(c) A brief on appeal shall contain the following matter in the order 
indicated below. Matter which is not presented in a brief will not be con¬ 
sidered on appeal. 

(1) A subject of the matters presented, with page references; a table 
of cases (alphabetically arranged); list of statutes and text books cited 
with page references. 

(2) A concise abstract or statement of the case. 

(3) Exceptions to specific findings and conclusions of fact (or parts 
thereof), or conclusions of law or discretion in the initial decision; ex¬ 
ceptions to the failure of the initial decision to include other findings or 
conclusions of fact, law or discretion, and exceptions to any prejudicial 
error in procedure. 

Exceptions may also set forth proposed findings of fact, conclusions 
of law or discretion, together with a proposed order with a request that 
they be substituted for and adopted in place of those to which exception 
is taken, with specific reference to the parts of the record and the legal 
or other authorities relied upon. 

(4) Argument clearly setting forth points of fact and of law relied 
upon in support of each exception taken, together with specific references 
to the parts of the record and the legal or other authorities relied upon. 

(d) Where proposed findings of fact, conclusion of law and support¬ 
ing reasons have been submitted to the hearing examiner in the manner 

47 provided in Sec. 150.421 of this subpart, appeals shall be based 
on and limited to matters which have been presented to the hearing ex¬ 
aminer therein. 

(e) Upon the filing of a notice of appeal the Administrative Assistant 
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to the Deputy Postmaster General will notify the parties when briefs and 
replies thereto may be filed. The time to file briefs may be extended only 
upon application to the Administrative Assistant to the Deputy Postmaster 
General who will grant or deny at the direction of the Deputy Postmaster 
General. If the respondent fails to file the appeal brief within the time 
prescribed, he will be deemed to have abandoned his appeal and the mat¬ 
ter will proceed as though notice of appeal had not been filed. 

(f) Six copies of all briefs shall be filed with the Docket Clerk. 

(g) Unless leave be granted, no brief shall exceed 50 printed or 
100 typewritten pages. 

Sec. 150.424 Final Orders , (a) Copies of the final decision and 
order shall be incorporated in the record of the proceeding. The Admin¬ 
istrative Assistant to the Deputy Postmaster General shall cause the order 
to be published in the Postal Bulletin and transmitted to such postmasters 
and other officers and employees of the postal service as may be required 
to put the provisions of said order into effect. 

(b) A copy of the decision and order shall be promptly mailed to 
each party to the proceeding. 

Sec. 150.425 Application for Modification or Revocation of Orders . 

(a) Any party against whom an order has been issued may file with the 

• * 

Docket Clerk an original and three copies of an application for modification 
or revocation thereof. Said application shall set forth the grounds upon 
which it is based; must contain a statement to the effect that the unlawful 
enterprise against which the order is directed is no longer being conducted 
under the name or names specified in the order or any other name and that 
the unlawful scheme will not be resumed in the future under such names or 
any other names; and it must be sworn to by the applicant. 

(b) The Administrative Assistant to the Deputy Postmaster General 
shall call upon the Solicitor for such written reply to the application as 
the Solicitor may care to file. 

48 (c) A copy of the Solicitor’s reply to such application shall be de¬ 

livered to the applicant by the Docket Clerk. Thereafter an order granting 
or denying such application will be issued. 
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DELEGATIONS OF AUTHORITY 

1. By the Postmaster General to the Deputy Postmaster General . 
Postmaster General Order No. 55507 dated January 13, 1954, reads as 
follows: 

" Pursuant to authority of section 1 (b) of Reorganization Plan 
No. 3 of 1949 (63 Stat. 1066), authority is hereby delegated to the 
Deputy Postmaster General to execute and perform in his own name 
all powers, functions and duties conferred by law upon the Post¬ 
master General, including authority to modify, suspend, or rescind 
orders, instructions, and regulations which have heretofore, or 
which may hereafter be issued in the name of the Postmaster Gen¬ 
eral, except that I do hereby reserve to the Postmaster General 
exclusive authority to modify, suspend, or rescind all or any part 
of the authority delegated to the Deputy Postmaster General by this 
Order. 

M The Deputy Postmaster General is hereby authorized to dele¬ 
gate to any officer, employee, or agency of the Post Office Depart¬ 
ment designated by him such of the powers, functions and duties 
delegated to him by this Order as he deems appropriate. 

"All prior delegations made by me are to remain in full force 
and effect until changed by order of the Postmaster General or the 
Deputy Postmaster General." 

Pursuant to this order the Deputy Postmaster General will exercise 
final authority and will issue agency decisions with respect to matters 
covered by the foregoing rules to the extent that such final authority is 
not redelegated. 

2. By the Deputy Postmaster General to the Administrative Assis ¬ 
tant to the Deputy Postmaster General . Deputy Postmaster General 
Order No. 55510 dated January 14, 1954, reads in part as follows: 

"1. THE ADMINISTRATIVE ASSISTANT TO THE DEPUTY 
POSTMASTER GENERAL, is authorized to issue in his name and 
revoke when revocation is warranted the orders which the Postmaster 
General is authorized to issue by sections 255, 259, 259a and 732 
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of title 39, U. S. Code, in the following circumstances and condi¬ 
tions; 

11 (a) When the order to be issued involves and concerns per¬ 
sons residing outside the United States its Territories and Posses¬ 
sions and for whom an agency hearing under the Administrative 
Procedure Act (5 U.S. C. 1001 et seq.) is not available. 

" (b) When the order to be issued involves and concerns resi¬ 
dents in the United States its Territories and Possessions who, hav¬ 
ing been offered opportunity for agency hearing, have failed to file 
answer as provided by the Post Office Department Rules of Practice 
in Proceedings under the Administrative Procedure Act (5 U. S. Code, 
Secs. 1001 et seq.)." 

Pursuant to this order the Administrative Assistant to the Deputy 

Postmaster General will exercise within the limitations above set forth 

final authority and will issue agency decisions with respect to matters 

covered by the foregoing rules. 

Published by direction of 
the Deputy Postmaster General. 

(Rev. 1/20/54) 
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l Filed Nov. 16, 1954] 

OFFICE OF THE DEPUTY POSTMASTER GENERAL 

DIVISION OF HEARING EXAMINERS 
* * * 


September 28, 1954. 

In the Matter of the Complaint Against ) 

DR. MERLE E. PARKER, ET AL., ) 

at ) H.E. Docket No. 2/55 

Santa Ysabel, California. ) 


ORDER 

October 12, 1954, is hereby set for the filing by the Respondent of 
its reply brief in this case. 


(Signed) James C. Haynes 
Chief Hearing Examiner 


EXHIBIT "G M 
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53 [ Filed November 16, 1954] 

OFFICE OF THE DEPUTY POSTMASTER GENERAL 

* * * 

October 7, 1954. 

In the Matter of the Complaint Against ) 

DR. MERLE E. PARKER, ET AL., j 

at ) H.E. Docket No. 2/55 

Santa Ysabel, California. ) 


ORDER 

Respondent’s "Motion To Stay Proceedings" dated September 30, 
1954, having been duly considered the same is hereby denied for the 
reasons set forth in the order denying a similar motion filed in the 
Cadillac Publishing Company, Inc. case, H.E. Docket No. 2/16, a 
companion case insofar as the same point of objection to the Solicitor’s 
appeal is concerned. Accordingly, it is ordered that the Respondent 
file his reply brief to the Solicitor’s brief on appeal on or before October 
18, 1954. 

(Signed) Charles R. Hook, Jr. 

Deputy Postmaster General. 

EXHIBIT "H" 


54 [ Filed November 16, 1954] EXHIBIT "I" 

POST OFFICE DEPARTMENT 

Division of Hearing Examiners 
* * * * * 

In the Matter of the Complaint Against ) 

DR. MERLE E. PARKER, et al ' 

at ) H.E. Docket No. 2/55 

Santa Ysabel, California ^ 
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MOTION FOR RECONSIDERATION OF ORDER DENYING 

RESPONDENTS MOTION TO STRIKE AND DISMISS THE 

SOLICITORS APPEAL, AND FOR RECONSIDERATION 

OF ORDER SETTING DATE FOR FILING OF RESPOND¬ 
ENTS REPLY BRIEF. 

Comes now the above named respondent, by his attorney Horace J. 
Donnelly, Jr., and, at all times reserving and continuing his objection as 
to jurisdiction and to the proceedings, moves for a reconsideration of 
the Deputy Postmaster General's order entered February 18, 1954, 
denying respondent's motion to dismiss and strike the Solicitor's appeal, 
and for a reconsideration of the Deputy Postmaster General's order 
entered October 7, 1954, setting October 18, 1954, as the date by which 
respondent is to file his reply brief to the Solicitor's brief on appeal, 
and for reasons therefore, states: 

1. The so-called appeal of the Solicitor from the Hearing Examin¬ 
er's decision, is not permitted by any valid rule of practice before the 
Post Office Department or by the Administrative Procedure Act of 1946, 
as amended. 

2. The so-called rules of practice dated January 20, 1954, which 
were served upon respondent concurrently with the denial of his motion 
to strike and dismiss said "appeal, " are not valid and enforceable rules, 
in that notice of the proposed making of said rules was not published in 
the Federal Register as required by law, nor were the rules themselves 
published in the Federal Register as required by law. 

3. Said rules are in derogation of the provisions of the Adminis¬ 
trative Procedure Act in that they fail to provide for a separation of 
adjudicating and prosecuting functions. 

4. The Deputy Postmaster General lacks authority to consider 
and determine said appeal and has no jurisdiction over the person of 
respondent or the subject matter, in that he is not the "agency" referred 

55 to in the Administrative Procedure Act authorized to make final 

determinations in proceedings of this type. 

5. The delegation or attempted delegation by the Postmaster 
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General of his quasi-judicial power and authority to the Deputy Postmaster 
General is illegal and void. 

6. The said rules of practice of January 20, 1954, are unlawful 
and void as to this respondent in that they are ex post facto in nature, 
having been issued subsequent to the filing of the complaint and of the 
so-called appeal in this case. 

WHEREFORE, the premises considered, it is respectfully prayed: 

1. That the Deputy Postmaster General’s order of February 18, 
1954, denying respondent’s motion to strike and dismiss the Solicitor’s 
appeal, be recalled, and an order be issued in its stead, granting re¬ 
spondent’s motion and striking and dismissing the Solicitor's appeal. 

2. That the Deputy Postmaster General’s order of October 7, 

1954, setting October 18, 1954, as the date by which respondent is to 
file his reply brief, be recalled, and all further proceedings in this 
matter before the Post Office Department be dispensed with. 

3. That pending a determination by the Deputy Postmaster General 
on this motion, an order be entered rescinding his said order of October 
7, 1954, and staying all further proceedings in this matter. 

Horace J. Donnelly, Jr. 

Attorney for Respondent 

Dated: October 11, 1954 

at Washington, D. C. 
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58 [Filed November 18, 1954] EXHIBIT "J" 

ORDER 

Respondent's "Motion for Reconsideration of Order Denying 
Respondent's Motion to Strike and Dismiss the Solicitor's Appeal, and 
for Reconsideration of Order Setting Date for Filing of Respondent's Reply 
Brief having been duly considered, the same is hereby denied for the 
reason that the grounds recited therein do not constitute either legal or 
sufficient cause to warrant, prior to a review of the entire case, such 
requested reconsideration. 

Respondent's "Supplemental Motion to Stay Proceedings" having 
been duly considered and the Assistant Solicitor Fraud and Maliability 
Division, having concurred in the granting of an extension of time to 
file reply brief, it is ordered that the date for the filing of said brief by 
the Respondent be and is hereby extended to November 4, 1954. 

(Signed) Charles R. Hook, Jr. 

Deputy Postmaster General 


59 [ Filed Feb. 18, 1955] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REV. MERLE E. PARKER, DD. ) 

* * * * ) 

Plaintiff, ) 

v. | Civil Action No. 4891-54 

ARTHUR E. SUMMERFIELD, ) 

* * * * ) 

Defendant ’ 






ANSWER 
First Defense 

The complaint fails to state a claim upon which relief may be 
granted. 

Second Defense 

Answering specifically the allegations contained in the numbered 
paragraphs of the complaint, defendant avers: 

1. Admitted. 

2. Defendant is not required to answer the allegations of jurisdic¬ 
tion contained in paragraph 2 of the complaint. 

3. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 3 
of the complaint. 

4. Admitted, but it is averred that the initial decision of the 
Hearing Examiner was not a final decision. 

5. Admitted. 

6. Admitted, but it is averred the appeals procedure always existed. 

7. Admitted. 

8. Denied. 

9. Defendant denies the allegations contained in paragraph 9 of the 
complaint insofar as it is alleged that the Solicitor had no authority or 
procedural right to appeal from the Hearing Examinees decision and 
further denies that defendant issued the revised rules of practice dated 
January 20, 1954 to subserve any purpose with respect to the appeal which 

the Solicitor had filed on November 5, 1953 in the matter of charges 
of fraudulent use of the mails against Merle E. Parker, plaintiff herein. 

10. Denied. 

11. Denied. 

12. Denied. 

13. Denied. 

14. Denied. 

15. Denied, but it is averred that plaintiff has failed to exhaust 
his administrative remedies. 


WHEREFORE, defendant haying folly answered the allegations con¬ 
tained in the complaint, demands judgment together with costs of this suit. 

/s/LEO A. ROVER 
United States Attorney 

♦ * * * * 

[ Certificate of Service] 


61 [Filed April 2, 1956] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

REV. MERLE E. PARKER, DD. ) 

* * * ) 

Plaintiff, ) 

v. | Civil Action No. 4891-54 

ARTHUR E. SUMMERFIELD, ) 

* * * ) 

Defendant ) 

MOTION TO DISMISS 

Comes now the defendant by his attorney, the United States Attor¬ 
ney, and moves this Honorable Court to dismiss the complaint in the 
above-entitled action on the ground that the complaint fails to state a 
claim upon which relief may be granted. 

/s/LEOA. ROVER 
***** 

[ Certificate of Service] 
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62 [ FUed April 10, 1956] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

REV. MERLE E. PARKER, ) 

Plaintiff, ) 

vs. ) Civil Action No. 4891-54 

ARTHUR E. SUMMERFIELD } 

Postmaster General l 

Defendant ' 

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO 

DISMISS 

Comes now the plaintiff, in opposition to defendant’s motion to 
dismiss, and states that said motion should be denied for the following 
reasons: 

1. There are substantial and material issues of fact raised by the 
allegations in the complaint and denied by the answer, which can only be 
resolved by the presentation of evidence either proving or disproving 
such allegations. 

2. A principal issue of fact, which, if proven, would entitle plain¬ 
tiff as a matter of law to the relief sought, relates to the attempt by 

the defendant’s subordinates to require plaintiff to resort to organization 
or procedures which have neither been promulgated, nor published in the 
Federal Register, as required by law. 

3. There is no authority of law by which plaintiff can be deprived 
of its right to relief against existing actions, and threats of action, by 
defendant’s subordinates. 

4. Defendant’s motion to dismiss is improper, having failed to 
conform to the requirements of Rule 12 (b). Fed. Rules Civil Proc., in 
that defendant has previously filed a responsive pleading. 

5. If it should be construed that defendant’s motion to dismiss is in 
effect a motion for judgment on the pleadings or for summary judgment 
on the pleadings, then plaintiff denies that the complaint fails to state a 
claim upon which relief can be granted. 

Horace J. Donnelly, Jr. * * 

[ Certificate of Service] Attorney for plaintiff 
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64 [ Filed April 10, 1956] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

REV. MERLE E. PARKER ) 

Plaintiff | 

vs. ) Civil Action No. 4891-54 

ARTHUR E. SUMMER FIELD l 
Postmaster General f 

Defendant ' 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

Comes now the plaintiff, by his attorney Horace J. Donnelly, Jr., 
and moves the Court to grant summary judgment in his favor, and for 
reasons therefor, states: 

1. Plaintiff relies for relief upon the allegation of fact contained 
in his complaint (par. 10), denied by defendant's answer (par. 10), that 
the Post Office Department's Rules of Practice in Proceedings Under the 
Administrative Procedure Act, amended effective January 20, 1954 
(Exhibit "F" to the complaint), "were not promulgated or adopted in the 
form and manner required by the mandate of Sections 3 and 4 of the 
Administrative Procedure Act of 1946, as amended (5 USCA 1002, 1003), 
and by Section 5(a) of the Federal Register Act (44 USCA 305)," and in 
support thereof plaintiff tenders the attached affidavit marked Plaintiff's 
Exhibit "A." 

Also, in support of the truth of such allegation of fact, plaintiff 
moves the Court to take judicial notice of the statement appearing on page 
18 of the official transcript of oral argument on plaintiff's motion for 
rehearing on October 15, 1954, in the case of Cadillac Publishing Com ¬ 
pany v. Summerfield, Civil Action No. 2173-54, in the United States 
District Court for the District of Columbia, wherein it was admitted by 
counsel for the defendant there, and who is also the defendant here, that 
the said rules of January 20, 1954 "was never published in the Federal 
Register." 

2. As a matter of law, this plaintiff is entitled to the relief prayed 
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for in his complaint, in that under the provisions of Section 3(a) of the 
Administrative Procedure Act of 1946, as amended (5 USCA 1002(a)), 
"No person shall in any manner be required to resort to organization or 
procedure not so published." 

3. And for such other and further reasons as may be urged on the 
hearing hereof. 

Horace J. Donnelly, Jr. * * 

Attorney for Plaintiff 

[Certificate of Service] 


66 [Filed April 10, 1956] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EXHIBIT "A " 


REV. MERLE E. PARKER, 

Plaintiff 

vs. 

ARTHUR E. SUMMER FIELD 
Postmaster General 


) 

) 

) 

) Civil Action No. 4891-54 

) 

) 

) 


Defendant ) 

AFFIDAVIT 

IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY 

JUDGMENT 

I, Arthur V. Sullivan, Jr., 730 Fifteenth Street, N.W., Washing¬ 
ton, D. C., being duly sworn on oath, depose and say: 

That, I have made a thorough examination of the Federal Register, 
and have been unable to find therein, publication of general notice of 
proposed rule making by the United States Post Office Department relat¬ 
ing to that Department's "Rules of Practice in Proceedings Under the 
Administrative Procedure Act (5 U.S. Code 1001 et seq.) Amended Ef¬ 
fective January 20, 1954;" nor have I been able to find in said Federal 
Register, publication of said Rules. 
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That, I did find in the Federal Register of Wednesday, January 20, 
1954, Vol. 19, No. 13, at page 361, the following note: 

"Note: The omitted provisions of Order No. 55510, 
dated January 14, 1951, cover amendments to the Depart¬ 
ments Rules of procedures (Secs. 150.400 to 150.426 of 
39 CFR, Chapter I). Said amendments are being included 
in a complete revision of the cited sections, and will be 
published in a subsequent issue of the Federal Register." 

That, subsequently there appeared in the Federal Register of 
Thursday, June 3, 1954, Vol. 19, No. 107, at page 3254, et seq., "rules 
of practice” in ft Procedures Before the Postmaster General Under the 
Administrative Procedure Act," Sec. 150.400 of which provides 
”... These revised rules shall not apply to cases instituted under 
Rules of Practice in effect prior to the promulgation hereof. ” 

67 That, I was present on October 15, 1954, during oral argument 

on plaintiff's motion for rehearing in the case of Cadillac Publishing 
Co., Inc, v. Summerfield , Civil Action No. 2173-54, in the United 
States District Court for the District of Columbia, and heard William F. 
Becker, Assistant United States Attorney, who was appearing as counsel 
for the defendant, state, in effect, that ”the second set of regulations 
was never published in the Federal Register, ” and that said william F. 
Becker, Assistant United States Attorney previously stated during said 
oral argument, that ”this set [of rules] was effective January 10 (sic) 
1954” and that ”we will call [these "particular regulations”] Regulations 
Number 2. ” 

/s/Arthur V. Sullivan, Jr. 

[ Notarial acknowledgment] 
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68 [ Filed UNITED STATES DISTRICT COURT 

11/16/54] FQR THE district OF COLUMBIA 

REV. MERLE E. PARKER, ) 

Plaintiff, } 

v. ) Civil Action No. 4891-54 

ARTHUR E. SUMMER FIELD, j 

Defendant. ) 

ORDER 

This cause having come on for hearing on plaint iff f s motion for 
summary judgment and defendant's motion to dismiss, and it appearing 
to the Court that plaintiff has failed to exhaust his administrative reme¬ 
dies and that this Court should not judicially review an intermediate 
agency order, it is this 4th day of May, 1956, 

ORDERED, That plaintiff's motion for summary judgment be and it 
is hereby denied, and it is 

FURTHER ORDERED, That defendant's motion to dismiss be and 
it is hereby granted. 

Kirkland 

Judge 

[Certificate of Service] 


69 [ Filed June 1, 1956] 

♦ * * * 

NOTICE OF APPEAL 

Notice is hereby given this 1st day of June 1956, that Rev. Merle 

E. Parker, D.D*, plaintiff in the above-captioned cause, hereby appeals 

to the United States Court of Appeals for the District of Columbia Circuit 

from the judgment of dismissal entered on the 4th day of May, 1956, in 

favor of defendant Arthur E. Summerfield, Postmaster General of the 

United States, and against said Rev. Merle E. Parker, D. D. 

Horace J. Donhelly, Jr. * * Attorney for Plaintiff 
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BRIEF FOR APPELLEE 

©niteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13437 

Merle E. Parker, appellant 
v . 

Arthur E. Summerfeeld, Postmaster General of the 
United States, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


OLIVER GASCH, 

United States Attorney. 
LEWIS CARROLL , 

W 11 iLT A Iff F. BECKER, 
FRED L. McINTYRE, 
Assistant United States Attorneys. 


Iraied states Court of Appeal? 
For the 

District of Columbia Circuit 

fILEO ijjec 119& 
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No. 13437 


QUESTION PRESENTED 

In a case where a hearing is required by the Administrative 
Procedure Act, and the Solicitor of the Post Office Department 
appeals to the Postmaster General from an adverse initial de¬ 
cision of a hearing examiner pursuant to 1952 Post Office Rules 
of practice that provide, “Any party of record in a proceeding 
* * * may file a notice of intention to appeal to the Postmaster 
General * * in the opinion of the appellee, the following 
question is presented: 

(1) Can appellant move for judicial intervention prior to the 
Solicitor having exhausted the agency review process. 

<u 
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tHniteU States Court of appeals: | 

FOB THE DISTRICT OF COLOMBIA CIRCUIT 

i 

l 

— 

No. 13437 

Merle E. Parker, appellant 
* 

Arthur E. Summerfield, Postmaster General of the 
United States, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

I 

Rev. Merle E. Parker, hereinafter referred to as “appel¬ 
lant,” was charged by the Acting Solicitor for the Post Office 
Department with conducting a fraudulent scheme for ob¬ 
taining money through the mails in violation of 39 U. S. C. 
§§ 259, 732. On October 29, 1953, after conducting a hew¬ 
ing on the alleged complaint, the hearing examiner for the 
Post Office Department issued an order dismissing the Acting 
Solicitor’s complaint for failure to set forth facts sufficient 
to constitute a violation of the statute involved (J. A. lQ). 
Thereafter, the Solicitor filed his intention to appeal to the 
Postmaster General from the hearing examiner’s adverse find¬ 
ing. At this juncture of the proceedings appellant mov 
for judicial intervention. 

A complaint was filed in District Court wherein it was 
alleged that certain actions of the Post Office Department were 
unlawful; and an injunction was sought to restrain the Post- 
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(i) 



2 - 

master General and his subordinates from proceeding further 
against appellant. The complaint for declaratory judgment 
alleged generally the following: (1) An Assistant Solicitor of 
the Post Office Department has no right of appeal to the 
Postmaster General from an adverse initial decision of a hear¬ 
ing examiner; (2) The rules of practice dated January 20, 
1954, were not published in the Federal Register, and were 
therefore invalid; (3) The action of the Postmaster General 
in delegating his quasi-judicial authority to a subordinate 
Deputy Postmaster General, was a nullity and; (4) there¬ 
fore, an injunction order restraining further administrative 
proceedings, should issue (J. A. 1). In opposition to such 
complaint, appellee filed an answer denying such allegations. 
(J. A. 53). Appellees on April 2, 1956, filed a motion to 
dismiss, alleging that appellant had failed to state a claim upon 
which relief may be granted (J. A. 54). The trial court on 
May 4,1956, granted this motion. The order of the trial court, 
from which appellant brings this appeal, reads as follows 
(J. A. 59): 

This cause having come on for hearing on plaintiff’s 
motion for summary judgment and defendant’s motion 
to dismiss, and it appearing to the Court that plain¬ 
tiff has failed to exhaust his administrative remedies 
and that this Court should not judicially review an 
intermediate agency order, it is this 4th day of May 
1956 

Ordered that plaintiff’s motion for summary judg¬ 
ment be and it is hereby denied, and it is 

Further ordered that defendant’s motion to dismiss 
be and it is hereby granted. 

STA TUTES AND RULES INVOLVED 

Title 39 U. S. C. § 259 (a), provides in pertinent part: 

“Upon evidence satisfactory to the Postmaster Gen¬ 
eral that any person, firm, corporation, company, part¬ 
nership, or association is obtaining, or attempting to 
obtain, remittances of money or property of any kind 
through the mails for any obscene, lewd, lascivious, 
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indecent, filthy, or vile article, matter, thing, device, or 
substance, or is depositing or is causing to be deposited 
in the United States mails information as to where, how, 
or from whom the same may be obtained, the Post¬ 
master General may—* * *” 

Title 39 U. S. C. § 732 provides: 

Payment of orders issued in favor of lotteries .—The 
Postmaster General may, upon evidence satisfactory to 
him that any person or company is engaged in conduct¬ 
ing any lottery, gift enterprise, or scheme for the dis¬ 
tribution of money, or of any real or personal property 
by lot, chance, or drawing of any kind, or that any 
person or company is conducting any other scheme for 
obtaining money or property of any kind through the 
mails by means of false or fraudulent pretenses, repre¬ 
sentations, or promises, forbid the payment by any post¬ 
master to said person or company of any postal money 
orders drawn to his or its order, or in his or its favor, or 
to the agent of any such person or company, whether 
such agent is acting as an individual or as a firm, bank, 
corporation, or association of any kind, and may pro¬ 
vide by regulation for the return to the remitters of the 
sums named in such money orders. 

This shall not authorize any person to open any letter 
not addressed to himself. 

The public advertisement by such person or company 
so conducting any such lottery, gift enterprise, scheme, 
or device, that remittances for the same may be made 
by means of postal money orders to any other person, 
firm, bank, corporation, or association named therein 
shall be held to be prima facie evidence of the existent 
of said agency by all the parties named therein; but the 
Postmaster General shall not be precluded from ascer¬ 
taining the existence of such agency in any other legal 
way. 

The Administrative Procedure Act, 5 U. S. C. 1001 et seq., 
contains the following pertinent sections: 
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5 U. S. C. 1001 (b): 

“Person” includes individuals, partnerships, corpora¬ 
tions, associations, or public or private organizations of 
any character other than agencies. “Party” includes 
any person or agency named or admitted as a party, or 
properly seeking and entitled as of right to be admitted 
as a party, in any agency proceeding. * * # 

5 U. S. C. 1009 (c): 

Every agency action made reviewable by statute and 
every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall be 
subject to review upon the review of the final agency 
action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for 
the purposes of this subsection whether or not there 
has been presented or determined any application for a 
declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and pro¬ 
vides that the action meanwhile shall be inoperative) 
for an appeal to superior agency authority. 

39 CFR 150.400: 

The rules of practice in this subpart shall be applicable 
in all proceedings before the Post Office Department 
wherein the adjudication is required by the Administra¬ 
tive Procedure Act (5 U. S. C. 1001 et seq.) to be de¬ 
termined on the record after opportunity for an agency 
hearing. 

39 CFR 150.403: 

(a) Whenever the Solicitor of the Post Office Depart¬ 
ment shall have reason to believe that any person or 
concern is using the mails in any manner requiring ad¬ 
ministrative action by the Postmaster General, where 
the authorized action is required by the Administrative 
Procedure Act to be taken only after opportunity for 
agency hearing, he shall prepare and file with the Docket 
Clerk a complaint which shall name the person or con- 


cern involved; state the legal authority and jurisdiction 
under which the proceeding is initiated; state the facts 
in a manner sufficient to enable the person or cohcem 
named therein to make answer thereto; and recom¬ 
mended the issuance by the Postmaster General of 
an appropriate order. The person or concern so named 
in the complaint shall be known as the respondent. 

39 CFR 150.413: ! 

(a) Hearing examiners, one of whom shall be desig¬ 
nated as the Chief Hearing Examiner, shall be appointed 
and qualified pursuant to section 11 of the Administra¬ 
tive Procedure Act, 5 U. S. C. 1010. Each proceeding 
instituted under this subpart shall be assigned jto a 
hearing examiner by the Chief Hearing Examiner. 

(b) With respect to any proceeding assigned to Jiim, 
a hearing examiner shall have the following authority, 
to: 

* # * # * 

(11) Make initial decisions in conformity with the 
Administrative Procedure Act as hereinafter set forth 
in this subpart. 


39 CFR 150.422 (c): 

(c) After the date specified by order of the hearing 
examiner for the filing of proposed findings of fact, con¬ 
clusions of law and supporting reasons pursuant to the 
provisions of 150.421, the hearing examiner shall make 
and file an initial decision which shall become the final 
decision unless an appeal therefrom is perfected in the 
manner provided in 150.423. 

39 CFR 150.422 (d): | 

(d) The initial decision of the hearing examiner stall 
include (1) findings and conclusions with the reasions 
therefor upon all the material issues of fact, law, or dis¬ 
cretion presented on the record; and (2) an appropriate 
order for execution by the Postmaster General or a ge¬ 
nial of the order requested in the complaint. 
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39 CFR 150.423 (a): 

(a) Any party of record in a proceeding, except those 
who fail to answer the complaint or having answered 
fail to appear at the hearing, may file a notice of inten¬ 
tion to appeal to the Postmaster General in accordance 
with paragraph (b) of this section. 

Department’s Rules of Practice dated November 6, 1952, 
set forth at J. A. 16-28. 

Department s Rules of Practice amended January 20, 1954, 
set forth at J. A. 38-45. 

SUMMARY OF ARGUMENT 

Appellant moved for judicial intervention when the Solicitor 
of the Post Office noted an intention to appeal the finding of 
the Department hearing examiner. The District Court dis¬ 
missed such action on the ground that appellant had failed to 
exhaust his administrative remedy. 

Cadillac Publishing Company v. Arthur E. Summer field? 
was a case with issues of fact and law on all fours with those in 
the instant one. In Cadillac, appellant sought judicial inter¬ 
vention after the Solicitor for the Post Office filed to take an 
appeal within the agency from the adverse finding of the de¬ 
partment hearing examiner. This Court, in deciding Cadillac, 
determined that complainant could not seek judicial interven¬ 
tion until such time as he exhausted his administrative remedy. 
As in Cadillac, appellant complains that the department’s 
rules of practice providing for an appeal by the Solicitor within 
the agency, were invalid, because they had not been published 
in the Federal Register. This contention overlooks the fact 
that if the proposed 1954 amended rules of practice are invalid, 
because of the nonpublication infirmity, then such regulations 
are invalid for all purposes. Hence they cannot validly super¬ 
cede the 1952 rules of practice that were already in existence. 
As to the 1952 rules of practice, appellant does not find any 
fault. Nor does he contend that these particular rules pre¬ 
clude an appeal being taken by the Solicitor from the decision 
of the department hearing examiner. Finally, rules of prac- 

x 97 U. S. App. D. C. 14. 227 F. 2d 29 (1H.V0. cert, denied, 76 S. Ct. 179. 


tice pertaining to an appeal within the agency pertains solely 
to matters of procedure. The fact that such rules may be 
invalid does not discharge the Postmaster General from the 
responsibilities and functions set forth by law. Appellant also 
asserts that the intraagency appeal violates the Administrative 
Procedure Act, which provides generally that decision and in¬ 
vestigative functions of an agency be separated. What appel¬ 
lant says in regard to this issue is based on speculation; land 
accordingly this Court can hardly be expected to rule oil an 
issue that is a matter of probabilities. 

Moreover, it is entirely possible that the Postmaster (gen¬ 
eral may affirm the decision of the hearing examiner, and t|hus 
obviate the need for judicial determination. 

ARGUMENT 

I 

The District Court was correct in holding that appellant is not 
entitled to judicial relief of the character here sought since 
he has not exhausted his administrative remedy 

Appellant, in his Complaint for Declaratory Judgment, al¬ 
leged that certain actions of the Post Office Department were 
unlawful (J. A. 1). He sought to restrain the Postmaster Gen¬ 
eral and his subordinates from proceeding on appeal, within the 
Post Office Department, from the initial adverse decision of 
the department’s hearing examiner. This judicial interven¬ 
tion, by appellant was filed with the District Court after (the 
Solicitor for the Post Office had noted his intention to appeal 
within the agency, and the Deputy Postmaster General had 
approved such action (J. A. 49). The complaint for Declara¬ 
tory Judgment that appellant filed with District Court con¬ 
tained essentially the following allegations (J. A. 1): 

(1) That an assistant solicitor of the Post Office De¬ 
partment has no right of appeal to the Postmaster Gen¬ 
eral in an adverse initial decision of a hearing examiner. 
(2) That the rules of practice, dated January 20, 1954, 
were not published in the Federal Register and, there¬ 
fore, were invalid. (3) That the Action of the Pdst- 
master General in delegating his quasi-judicial authority 
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to a subordinate deputy postmaster general, was a 
nullity. 

The District Court upon hearing the matter, granted appel¬ 
lees' motion to dismiss on the ground that appellant had failed 
to exhaust his administrative remedy (J. A. 59). 2 It is mani¬ 
festly clear that the trial court's determination was proper, and 
that it falls squarely within the recent holding of this Court in 
CadiUac Publishing Inc. v. Summerfield, 97 U. S. App. D. C. 14, 
227 F. 2d 29 (1955), cert, denied , 76 S. Ct. 179. As a matter of 
fact appellant concedes (p. 6 of his brief) that “This Court had 
before it in Cadillac Publishing Co. # * * a case the facts of 
which are basically the same as the facts in the instant case.” 
The Government agrees with this contention, but also main¬ 
tains that the legal issues in appellant's case are essentially 
identical with those in Cadillac. The issues involved in that 
particular case are plainly set forth in the body of the decision 
(97 U. S. App. D. C. at 15): 

Appellant alleged that the Acting Solicitor of the Post 
Office Department filed with the office of Hearing Ex¬ 
aminers for the Department a charge that appellant was 
conducting an unlawful enterprise through the mails in 
violation of the obscenity provisions of Title 39 TJ. S. C. 
§ 259a (1952); that after the Hearing Examiner in an 
initial decision had dismissed the complaint, the Solici¬ 
tor filed a notice of intention to appeal and, subse¬ 
quently, a brief on appeal to the Postmaster General; 
that appellant moved to dismiss the Solicitor's appeal on 
the ground that the Department's rules of practice made 
no provision for such an appeal; that the motion to dis¬ 
miss vxis unlawfully denied by the Deputy Postmaster 

* The District Court's order read as follows: 

“* • • and it appearing to the Court that plaintiff (appellant) has failed to 
exhaust his administrative remedies and that this court should not judi¬ 
cially review an intermediate agency order, * * * Ordkekd that plaintiff’s 
motion for summary judgment be, and it is hereby denied, and it is further 
ordered that defendant’s motion to dismiss be and is hereby granted” (J. A. 
59). 

Appellant on April 10, 1956, had filed a motion for summary judgment 
(J. A. 56). In this particular motion, appellant relied on the various asser¬ 
tions that had been set forth in his original complaint for declaratory 
judgment filed November 16, 1954. 
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General on February 15, 1954, in that the Postmaster 
General could not validly delegate his authority to his 
Deputy; and that under date of May 6,1954 > appellant 
advised that it must make reply to the Solicitor’s appeal 
brief by May 22,1954 • [Emphasis added.] 

This Court, in deciding Cadillac, gave considerable weight to 
the Administrative Procedure Act, and the effect of that! Act 
on the reviewability by the agency of a preliminary decision. 
It was pointed out in the decision (97 U. S. App. D. C. at 15): 

i 

* * * the Administrative Procedure Act, 5 U. S. C. 
§ 1009 (c) (1952), expressly provides that “any pre¬ 
liminary, procedural, or intermediate agency actioh or 
ruling not directly reviewable shall be subject to retiew 
upon the review of the final agency action. * * *” 

In affirming and thus rejecting complainant’s move for judi¬ 
cial intervention, this Court stated in final summation at 
p. 15: 

“That proceedings before the Department are sub¬ 
ject to the Administrative Procedure Act has been iset- 
tled in Cates v. Haderlein, 342 U. S. 804,” as appellant 
quite properly tells us in his brief * * * We will stancfl on 
that, for in the absence of a final agency order, the 
record shows no more than that appellant complains 
of a District Court order which refused judicial review 
of an intermediate agency order which had denied ap¬ 
pellant’s motion to dismiss an intra-agency appeal 

The legal determination set forth in Cadillac, and also the 
determination of the trial court in the instant case is clearly 
in accord with the great weight of decision in this field. Air- 
craft & Diesel Carp. v. Hirsch, 331 U. S. 752 (1947); Allen v. 
Grand Central Aircraft Co., 347 U. S. 535 (1954); National 
Enforcement Comm’n v. Slim Olson, Inc., 95 U. S. App. Dj. C. 
218, 221 F. 2d 92 (1955 ); Franklin Jonco Aircraft Corp., 346 
U. S. 868 (1953), summarily reversing Junco Aircraft Corp. v. 
Franklin, 114 F. Supp. 392 (statutory three-judge court); 
Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938). 
Accordingly, the action of the trial court in dismissing appel- 


i 

i 
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lant’s judicial proceedings was proper; and appellant is pre¬ 
cluded from seeking judicial intervention until such time as he 
exhausts his administrative remedy. 

II 

The alleged invalid amended rules of practice could neither 

supersede nor amend the valid rules already in existence 

Appellant complains that the amended department’s rules 
of practice, effective January 20, 1954, were invalid because 
they were not published in the Federal Register. It is ap¬ 
pellant’s position that the procedures allowing the Solicitor 
to take an appeal from the decision of the hearing examiner, 
are a part of the proposed 1954 amended rules of practice, 
and that accordingly he should not be subjected to such in¬ 
valid procedure. 

It is eminently clear that the infirmity of nonpublication 
of which appellant complains is of such a nature that it can¬ 
not affect any portion of the proposed regulation without af¬ 
fecting the validity of the entire regulation. It necessarily 
follows that if the 1954 proposed amended rules of practice 
were invalid in their entirety, then they had no legal effect 
whatsoever, and, of course, they could not competently super¬ 
sede any rules of practice that were already validly in exist¬ 
ence.* Lynch v. United States, 292 U. S. 571, 78 L. Ed. 1434, 
54 S. Ct. 840 (1934); Cordon v. Adamski et al., 64 App. D. C. 
274,77 F. 2d 397 (1935). 4 As to the 1952 rules of practice, al¬ 
ready in existence, appellant finds no fault. He does not 
contend that they are invalid, nor does he assert that these 
rules preclude the Solicitor from taking an appeal from the 
adverse finding of the hearing examiner. Accordingly, it is 
inevitable that it be concluded that the Solicitor was pursuing 
an appeal within the agency as provided by the 1952 rules. 

• See 1952 rules of practice at J. A. 16. 

4 In Conlon v. Adamski et aL, 64 App D. C. at p. 276, this court stated 
that the elementary rule of statutory construction is without exception 
that a void act cannot operate to repeal a valid exising statute, and the 
law remains in full force and operation as if the repeal had never been 
attempted. Frost v. Corporation of Oklahoma et al^ 278 U. S. 515, 526, 
527; 49 S. Ct 235, 73 L. Ed. 483. 
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Furthermore, it is apparent that appellant is attacking a 
procedural matter when he complains about the invalidity of 
certain departmental rules of practice. Certainly, the invalid¬ 
ity of a procedure that establishes the manner of an appjeal 
from the finding of the department examiner does not discharge 
the agency from the responsibility that the Congress has seen 
fit to impose by law. The competency of this position is no 
better illustrated than by the wording of the pertinent stat¬ 
ute. Under 39 U. S. C. § 259 (a), as enacted on August 16, 
1950, the law provided in pertinent part: 


Upon evidence satisfactory to the Postmaster Gen¬ 
eral that any person, firm, corporation, company, part¬ 
nership, or association in obtaining, or attempting to 
obtain, remittance of money or property of any kind 
through the mails for any obscene, lewd, lascivious, in¬ 
decent, filthy, or vile article, matter, thing, device, or 
substance, or is depositing or is causing to be deposited 
in the United States mails information as to where, 
how, or from whom the same may be obtained, the 
Postmaster General may * * *. 

It is clear that this statute anticipates final decisions by 
the Postmaster General. Neither the above statute, nor ihe 


alleged invalid rules of practice of which appellant directs 
his complaint, sanction a conclusion that the hearing exajm- 
iner’s decision is final, and that the Postmaster General 
eral is precluded from hearing and passing on the evidenice. 

This position is further supported by the fact that pro¬ 
ceedings before the department are subject to the Adminis¬ 
trative Procedure Act. A section of the Administrative Pro¬ 
cedure Act, 5 U. S. C. § 1007 (a) states the following: 

In cases in which the agency has not presided at the 
reception of the evidence, the officer who presided * * * 
shall initially decide the case * * # . Whenever such 
officers make the initial decision and in the absence of 
either an appeal to the agency or review upon motion 
of the agency within time provided by rule, such decision 
shall without further proceedings then become the 
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decision of the agency. On appeal from or review of 
the initial decision of such officers, the agency shall, 
except as it may limit the issues upon notice or by rule, 
have all the powers which it would have in maldng the 
initial decision. * * * 

Indeed, this particular provision permits agency review of 
an initial decision in cases where no appeal has been taken, 
which makes it more than clear that Congress did not intend 
for finality to attach to a hearing examiner's initial decision. 
In Sprague v. Woll, 122 F. 2d 128 (7th Cir. 1941), cert, denied , 
62 S. Ct. 131,314 U. S. 669,86 L. Ed. 535, the Interstate Com¬ 
merce Commission reopened a proceeding theretofore decided 
by it. An appeal to the court was made from the order reopen¬ 
ing the proceeding, the plaintiff contending that the Commis¬ 
sion had no authority to reopen the proceeding on its own 
motion. The applicable statute provided: 

After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party there¬ 
to may at any time make application for rehearing of 
the same, or any matter determined therein, and it shall 
be unlawful for the Commission in its discretion to 
grant such a rehearing if sufficient reason therefor be 
made to appear. * * * 

The court held that the statute authorized the Commission 
to reopen the proceeding on its own motion. 

Finally, appellant’s position in this matter appears to be 
illogical when considered in the total atmosphere of the ad¬ 
ministrative process. In principle, it would preclude the 
agency from attaining uniformity of administrative decisions. 
It is common knowledge that hearing examiner must decide 
a variety of complex and factual situations, and that each 
agency has a staff of hearing examiners. The desired admin¬ 
istrative goal of acquiring uniformity among the various exam¬ 
iners can be achieved only by a single superior official possessed 
of the authority to make final decisions. Accordingly, it is 
only reasonable that the pertinent statutes be construed so 
that this goal may be accomplished. 
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III 

The contention that the procedure within the agency does not 
comply fully with the provisions of the Administrative Pro¬ 
cedure Act does not negative the requirement for exhaus¬ 
tion of remedies 

Appellant complains that the procedure providing for ajn 
intra-agency appeal by the Solicitor violates the provisions Of 
the Administrative Procedure Act which required generally 
that decision and investigative functions of an agency be sep¬ 
arated. In support of this contention appellant relies on Sec¬ 
tion 5 U. S. C. A. § 1004 (c) of the Administrative Procedure 
Act. 5 In pertinent part it reads as follows: 

i 

* * * No officer, employee, or agent engaged in the 
performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, rec¬ 
ommended decision, or agency review pursuant to sectioh 
8 of this title except as witness or counsel in public pro¬ 
ceedings * * * 

The record in the instant case does not show in what way 
that there was noncompliance with the above provision of th|e 
act. This is so, because appellant withdrew his case from the 
agency and sought judicial intervention after the department 
examiner had decided in his favor but before the Solicitor 
could proceed with his appeal within the agency. Hence, at 
this posture of the proceedings, we may only speculate as to 
whether or not any further proceedings within the agency 
would be in noncompliance with the Administrative Procedure 
Act. 6 Moreover, the record fails to disclose that appellant 
made any effort to raise this particular issue at the agency 
level. If he had done so, it is possible that such defects, if 

s 60 Stat. 237,240,5 U. S. C. A. f 1004 (c). 

* In Fahey v. Mallonce, 332 U. S. 245, the Supreme Court pointed out that 
courts should not *** * * assume in advance that an administrative hearing 
may not be fairly conducted.” In Yakut v. United States , 321 U. S. 4lj4 
(1044), a similar contention of due process was made. The Supreme Court 
stated “a sufficient answer to all these contentions is that petitioners haye 
failed to seek the administrative remedy and the statutory review that 
open to them.” 


existent, could have been corrected to the mutual satisfaction 
of both parties; thus making judicial intervention unnecessary. 
Democrat Printing Co. v. Fed. Comm. Commission, 91 U. S. 
App. D. C. 72,202 F. 2d 298 (1952). Then too, as this Court 
aptly pointed out in Cadillac Publishing Co. v. Summerfield, 
supra: 

* * * Appellant had been advised that the Deputy 
Postmaster General had denied its motion to dismiss 
the Solicitor’s appeal and that it must reply to the 
Solicitor’s appeal brief, but it chose not to pursue its 
administrative remedy. Had appellant met the issues 
within the Department, it is entirely possible that the 
Hearing Examiner’s initial decision would have been 
affirmed by the Postmaster General. [Emphasis add¬ 
ed.] 

Appellant’s situation in the instant case is no different than 
that of the complainant in Cadillac. Here too, there may be 
an affirmance of the hearing examiner’s decision. If such oc- 
currs, then the need for this Court to rule on the issue would 
be removed. Hence it is clear that this Court’s affirmance 
in Cadillac rested in part upon the important consideration 
that the exhaustion of an administrative remedy may yield a 
result which will obviate the need for any judicial interven¬ 
tion or render precise the exact scope to decision necessary. 
This follows in principle what the Supreme Court stated in 
Aircraft Diesel Carp. v. Hirsch, supra, at 772-773: 

On the contrary, whatever may be true of other situa¬ 
tions, in this case the very fact that constitutional issues 
are put forward constitutes a strong reason for not allow¬ 
ing this suit either to anticipate or to take the place 
of the tax court’s final performance of its function. 
When that has been done, it is possible that nothing will 
be left of appellant’s claim, asserted bothin that pro¬ 
ceeding and in this cause, concerning which it will have 
basis for complaint. 

***** 

Certainly that possible outcome should not be antici¬ 
pated, either here or by the District Court, through a 
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decision in this case on the Constitutional issues. Res¬ 
cue Army v. Municipal Court, 331U. S. 549. 

In the recent case of National Lawyer's Guild v. Brownell, 
96 U. S. App. D. C. 252 F. 2d 552 (1955), there is clear support 
for exhaustion of tHe”proceedings, within the agency, prior to 
judicial review of issues flowing from defective regulations, 
and non-compliance with the Administrative Procedure Act. 
There, this Court clearly pointed out at p. 257 of its decision: 

The Guild says the rules of procedure are fatally de¬ 
fective in a number of concrete respects. But the rules 
do provide the features of hearing, etc., we have de¬ 
scribed, and so we think they meet the basic tests which 
are sufficient premise for a requirement that the remedy 
be exhausted. * * * The Guild argues that the Attor¬ 
ney General's rules of procedure would permit a pro¬ 
ceeding which would vary in several important respects 
from provisions of the Administrative Procedure Act. 
Without deciding whether that Act does or does hot 
apply, we point out that the rules of procedure also per¬ 
mit a proceeding which would comply in all respects 
with that act. On this point, as on the prior one, it 
is enough for us to say we cannot now speculate as! to 
the nature of the proceedings which may occur, lor 
now hold invalid any and all proceedings on account! of 
the probabilities. The Guild cites Wong Yang Lung 
v. McGrath, but that case does not negate the position 
we have just indicated 

The support for this Court's position in Cadillac, and also 
National Lawyer's Guild, is derived from Supreme Court de¬ 
cisions. In Franklin v. Jonco Aircraft Corporation, supra, 
the Supreme Court exercised a summary reversal, and in so 
doing implied that even the claim of constitutional invalidity 
does not negative the requirement for exhaustion of remedies. 
The case of Allen v. Grand Central Aircraft Company, supra, 
is the same effect. 
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CONCLUSIOir 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

William F. Becker, 

Fred L. McIntyre, 
Assistant United States Attorneys. 
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REPLY TO APPELLEES CONTENTION THAT APPELLANT 
HAS AN ADMINISTRATIVE REMEDY HE HAS NOT EXHAUSTED 


In its summary of argument (B. p ) appellee appears to concede 
that the Regulations of the Post Office Department here involved bearing 
date of January 20, 1954, (J. A. p. 33, et seq.) are invalid for all pur¬ 
poses because of the non-publication infirmity and that as a consequence 
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they cannot validly supersede the 1952 Rules of Practice (J. A. p. 16, 
et seq.) that were already in existence. Appellee further contends that 
appellant does not find any fault as to the latter Rules of Practice and 
that appellant does not contend that these particular rules preclude 
an appeal being taken by the Solicitor from the decision of the Depart¬ 
ment's Hearing Examiner. 

Attention is invited to pages 6 and 7 of appellant's appeal brief 
wherein appellant respectfully urges that this Court re-examine the 
issue raised in Cadillac Publishing Co., Inc. ,‘ v. Summerfield , 97 
U.S. App. D.C. 15; 227 Fed. 2nd 29 which would include the issue 
that the 1952 Rules of Practice do not permit such an appeal. 

Appellant in his complaint filed in the court below, specifically 
alleged (J. A. p. 5) that the said 1952 rules "were designed and intended 
by the drafters thereof to apply only to appeals to the Postmaster General 
by a respondent charged with violation of the pertinent section of the 
postal laws, and do not and were not intended to permit an appeal by 
the prosecuting attorney from a decision of a hearing examiner dis¬ 
missing the complaint —." 

Therefore in order to refute appellee's statement that appellant 
does not find any fault with such 1952 Rules of Practice, the argument 
presented in Cadillac Publishing Co., Inc., is reiterated here as fol¬ 
lows: 

The complaint below (J. A. p. 1) states a claim upon which relief 
may be granted by alleging the following facts: 

(1) The Rules of Procedure in Proceeding Under the Administra¬ 
tive Procedure Act under which appellant had been tried before a Hearing 
Examiner for the Post Office Department, contains appeal provisions 
which literally and by the intent of the drafters thereof relate to 
appeals only by a respondent from an adverse decision of a Hearing 
Examiner, which decision, if approved by the Postmaster General would 
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result in the seizure of such a respondents mail matter. No provision 
was made for an appeal by the prosecution from an order dismissing 
the Departments complaint. 

2. Such Rules of 1952 provide by direct implication that the 
determination as to when a complaint should be dismissed rests 
solely with the Hearing Examiner and his decision in that respect 
is final and non-appealable. 

In support of the above contentions appellant urges a comparison 
between the old (or 1952) Rules which appellee now concedes are the 
only valid rules applicable to the situation here, and the invalid Rules 
of 1954 in two major aspects: 

(1) The 1952 Rules (J. A. 17) at Section 150.404 provide: 

"If the Chief Hearing Examiner shall determine 
that the complaint states facts sufficient to show the 
probable need for administrative action by the Post¬ 
master General, he shall issue a notice of hearing 
to the respondent". 

Thus by this provision the Agency Head, the Postmaster General in 
promulgating said Rule delegated final aad complete authority to the 
Chief Hearing Examiner to determine whether the Solicitors complaint 
is sufficient, implying further that no appeal by the Solicitor may lie 
from an order of the Hearing Examiner dismissing the former’s com¬ 
plaint. Further by implication the latter invalid Rules of 1954 under 
the same section number (J. A. p. 35) change this provision by elimina¬ 
ting any reference to a determination of the sufficiency of the Solicitor’s 
complaint by a Hearing Examiner or by an Administrative Assistant 
to the Deputy Postmaster General, who instead of the Chief Hearing 
Examiner is charged with the issuance of a Notice of Hearing to the 
respondent. It seems apparent that when faced with appellant’s ob¬ 
jections to the Solicitor’s appeal from the Hearing Examiner’s decision 
dismissing the Solicitor’s complaint, there was sought and obtained 
a new set of rules (now conceded to be invalid) which eliminated the 
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Hearing Examiner’s sole control over the sufficiency of the complaint. 
Appellant’s complaint below specifically alleged (J. A. p. 5) that said 
new and invalid rules were adopted as an effort to overcome and defeat 
the plaintiff’s objection to the prosecuting attorney’s appeal, initiated 
before said new and invalid rules were drafted. 

(2) The appeal provision of the 1952 Rules appearing as Section 
150.423 thereof (J. A. p. 26), when referring to any party of record 
in a proceeding as being granted permission to file a notice of intention 
to appeal to the Postmaster General, speaks in terms of those res¬ 
pondents who answered the complaint or who having answered appeared 
at the hearing, as having the benefit of such an appeal. Further sub- 
paragraph (e) of Section 150.423 (J. A. 27) relating to the brief on 
appeal speaks in terms of a respondent and permits the Postmaster 
General, when the respondent fails to perfect the appeal by filing a 
notice and the appeal brief, to issue the order filed in the Hearing 
Examiner’s initial decision - it being clear that M order” refers to fraud 
order which would be included in an initial decision against the respondent. 
Common sense dictates that an order dismissing the complaint is not 
the type of order referred to, for under Section 150.24 (J. A. p. 28) 
entitled "Postmaster General’s Orders", it is provided that the "order" 
shall be published in the Postal Bulletin and transmitted to such post¬ 
masters and other officers and employees of the postal service as may 
be required to put the provisions of said "order" into effect - clearly 
referring to a "fraud order" stopping a respondent’s mail for there 
would certainly be no necessity for publishing an order dismissing the 
Solicitor’s complaint in the Postal Bulletin or to transmit the same to 
postmasters and other officers who may be required to "put the provisions 
of said order into effect". 

Ergo, if as appellee appears to concede, the Rules of 1954 were 
invalid and therefore void, thus restoring the 1952 Rules to full force 
and effect, it is clear that appellant has no administrative remedy 
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which he was required to exhaust before seeking judicial intervention 
because first, he was not the appellant in the Post Office Department, 
and second, there was no requirement that he should or might contest 
an appeal from a Hearing Examinees decision which was final as to 
the sufficiency of the complaint, or that he should acquiesce in a 
de facto arrangement whereby the attorney prosecuting the complaint 
sought to overturn the decision against him before a de facto tribunal 
not authorized by law to consider such an appeal. It should'be noted 
that all action taken on appellants objection to the prosecuting attorney's 
appeal was taken by a deputy postmaster general and not the agency's 
head, indicating that the deputy had assumed jurisdiction to hear and 
determine his prosecuting associate's appeal in accordance with the 
void 1954 Rules. 

Summarizing appellant's contention in this respect, it is pointed 
out that appellant certainly does find fault with appellee's present inter¬ 
pretation of the 1952 Rules and certainly does contend that this parti¬ 
cular provision precludes an appeal being taken by the Solicitor, con¬ 
trary to the conclusion advanced by appellee in his summary of argu¬ 
ment. 


Further, the other conclusion advanced by appellee that such 
matters are mere matters of procedure and that their invalidity does 
not discharge the Postmaster General from the responsibilities and 
functions set forth by law, as well as appellee's opinion that appellant's 
assertion that decision and investigative functions of an agency are 
not separate, as required by the Administrative Procedure Act, is 
b ased on speculation, - is hardly sound reasoning. It is conceded 
that the Postmaster General is the only person authorized by law to 
issue a fraud order. 1 To validly do so, the Administrative Procedure 

Appellee in his brief (p. ) under "Statutesand Rules Involved” reproduces259 (a) of Title 

39 U. S. Code as the pertinent statute. This is a so-called Obscenity Statute not here involved. The 
correct statute. Section 529 of Title 39 U. S. Code is reproduced on page 3 of appellant’s principal 
brief. It should also be noted that appellee's reference to the sections of Title 39 of the Code of 
Federal Regulations are the same sections as appear in the 1952 Rules and are not the sections 
as they appear in the invalid 1954 Rules of Procedure. 
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Act must be obeyed. When he does not, as head of the agency, hear 
the evidence he may delegate that authority to a Hearing Examiner. 

This he did in his Rules of 1952 and in so doing, made the Hearing 
Examiner the sole arbiter of the sufficiency of the complaint. This 
valid delegation of authority in no way conflicts with the responsibilities 
and functions of the Postmaster General and in no way upsets the procedure 
in the Department when a Hearing Examiner dismisses the complaint, 
f or the prosecuting officer if he can correct the insufficiency of the 
complaint or improve upon his evidence, need only file a new com¬ 
plaint. But since only the agency head can issue a so-called tf fraud 
order” under the provisions of the statute, he must establish procedures 
whereby a Hearing Examiner’s decision that such an order should be 
issued, can be brought before him for final determination. 

When appellee refers to speculation and probabilities being 
interwoven in appellant’s contention with respect to the lack of a 
separation of prosecution and adjudicatory functions inherent in the 
Post Office Department set-up below the agency-head level, he ignores 
the fact that this is a jurisdictional factor. No citizen is required or 
compelled to acquiesce in de facto proceedings in which a penalty or 
forfeiture may be exacted merely because the decision of the de facto 
tribunal may be in his favor. To accept such doctrine would be to do 
violence to our whole concept of democratic principles of fair play 
based upon Constitutional safeguards. Such a procedure is not due 
process of law. 

If the Rules of 1954 are concedely invalid because of non-publica¬ 
tion, and since appellant is not required to resort to the procedures 
fixed therein, then the question arises as to the status of the deputy 
postmaster’s action in ordering appellant to comply with such procedures 
or suffer the consequences of failure to comply. It is clear of record 
that it is the Deputy Postmaster General and his administrative assistant 
who have assumed jurisdiction of the proceeding under the invalid 
1954 Rules. 
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Section 150.424 (J. A. p. 28) of the 1952 Rules is headed "Post¬ 
master GeneraTs Orders" and provides that "copies of the Postmaster 
General*s decision and order shall be incorporated in the record of 
the proceeding*’. This language was changed in the same numbered 
section of the invalid 1954 Rules by substituting the word "final** for 
"Postmaster General’s" - clearly indicating that such decisions and 
orders, would no longer be the act of the Postmaster General, but 
the act of the Deputy Postmaster General or his administrative assistant, 
for there follows in this section of the invalid 1954 rules, the admonition 
that the latter individual "shall cause the order to be published - - **. 

A more rational approach to the problem is suggested by the 
action of appellee’s representatives in drafting and serving on appellant, 
when he objected to the Solicitor’s appeal, a new set of rules clearly 
designated to overcome those objections, by changing the original rules 
under which the action had proceeded up to that time, to overcome 
this appellant’s objection. It would seem to follow that in so issuing 
such new rules, even though they are concedely invalid, an administra¬ 
tive interpretation was at least inferentially made, that the Solicitor 
had no right of appeal from the Hearing Examiner’s decision against 
the Solicitor’s complaint. 

Administrative interpretations are entitled to great weight. 

United States v. American Trucking Ass’n . 310 U.S. 534, 549 (1940). 

As the Supreme Court said in Bowles v. Seminole Rock Co. , 

325 U.S. 410, 413-14 (1945): 

"But the ultimate criterion is the administrative 
interpretation, which becomes of controlling weight 
unless it is plainly erroneous or inconsistent with the 
regulation — our only tools are the plain words of the 
regulation and any relevant interpretations of the Ad¬ 
ministrator. " 

Respectfully submitted, 

HORACE J. DONNELLY, JR. 

730 Fifteenth Street, N. W. 

Washington 5, D.C. 

Attorney for Appellant 


